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Title  25— INDIANS 

Chapter  I — Bureau  of  Indian  AfFairs, 
Department  of  the  Interior 
SUBCHAPTER  C — PROBATE 

PART  15 — DETERMINATION  OF  HEIRS 
AND  APPROVAL  OF  WILLS,  EXCEPT 
AS  TO  MEMBERS  OF  THE  FIVE  CIVI¬ 
LIZED  TRIBES  AND  OSAGE  INDIANS 

Hearings  and  Appeals  Procedures 

The  purpose  of  these  amendments  is 
to  note  the  applicability  of  the  Depart¬ 
ment  Hearings  and  Appeals  Procedures 
in  43  CFR  Part  4  to  proceedings  in  Indian 
probate. 

1.  The  regulations  formerly  appear¬ 
ing  in  this  pert  are  deleted. 

2.  A  new  §  15.1,  reading  as  follows,  is 
added: 

§  15.1  Cross  reference. 

For  special  rules  applicable  to  proceed¬ 
ings  in  Indian  Probate  (Determination 
of  Heirs  and  Approval  of  Wills,  Except 
as  to  Members  of  the  Five  Civiliz^ 
Tribes  and  Osage  Indians),  including 
hearings,  and  appeals  relating  to  such 
matters  within  the  jurisdiction  of  the 
Board  of  Indian  Appeals,  Office  of  Hear¬ 
ings  and  Appeals,  see  Subpart  D  of  Part 
4  of  Subtitle  A — Office  of  the  Secretary 
of  the  Interior,  of  Title  43  of  the  Code 
of  Federal  Regulations.  Subpart  A  of  Part 
4  and  all  of  the  general  rules  in  Subpart 
B  of  Part  4  not  inconsistent  with  the 
special  rules  in  Subpart  D  of  Part  4  are 
also  applicable  to  such  Indian  probate 
proceedings. 

(Secs.  1.  2,  36  Stat.  855,  as  amended,  856,  as 
amended,  sec.  1,  38  Stat.  586,  42  Stat.  1185,  as 
amended,  secs.  1,  2,  56  Stat.  1021,  1022;  25 
U.S.C.  372,  373,  374,  373a,  373b) 

Because  these  amendments  involve 
rules  of  agency  organization,  procedure 
and  practice,  the  piior  notice,  hearing, 
and  effective  date  provisions  of  Chapter 
5 — Administrative  Procedure,  of  title  5 
of  the  United  States  Code  (5  UB.C.  sec. 
553)  are  not  applicable. 

These  amendments  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  the 
Federal  Register  (4-15-71). 

Dated:  April  7, 1971. 

Rogers  C.  B.  Morton, 
Secretary  of  the  Interior. 
(PR  Doc.71-5135  Piled  4-14-71:8:45  am] 

Title  36— PARKS,  FORESTS, 
AND  MEMORIALS 

Chapter  I— National  Park  Service, 
Department  of  the  Interior 

PART  8— LABOR  STANDARDS  APPLI¬ 
CABLE  TO  EMPLOYEES  OF  NA¬ 
TIONAL  PARK  SERVICE  CONCES¬ 
SIONERS 

PART  20— ISLE  ROYALE  NATIONAL 
PARK;  COMMERCIAL  FISHING 

Hearings  and  Appeals  Procedures 

Ihe  purpose  of  these  amendments  is  to 
note  the  applicability  of  the  Department 
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Hearings  and  Appeals  Procedures  in  43 
CFR  Part  4  to  appeals  taken  under  these 
regulations. 

1.  Ihe  table  of  contents  to  Part  8  is 
amended  by  changing  the  heading  to 
S  8.7  to  read  as  follows: 

Sec. 

8.7  CoIl^>laints;  ai^>eal. 

2.  In  S  8.7,  the  reference  to  the  Secre¬ 
tary  is  changed  to  read  Director,  Office 
of  Hearings  and  Appeals,  and  the  head¬ 
ing  and  text  of  that  regulation  are 
changed  to  note  the  applicability  of  the 
Department  Hearings  and  Appeals  Pro¬ 
cedures  in  Part  4,  Title  43,  Code  of  Fed¬ 
eral  Regulations,' to  appeals  filed  under 
that  regulation.  As  amended,  §  8.7  reads 
as  follows: 

§  8.7  Complaints ;  appeal. 

Any  question  pertaining  to  the  inter¬ 
pretation  or  application  of  or  compliance, 
with  this  part  which  cannot  be  satisfac¬ 
torily  settled  between  a  concessioner  and 
his  employee,  employees,  or  employee 
representative  may  be  referred  for  review 
by  any  of  the  parties  concerned  to  the 
Director,  National  Park  Service.  A^  per¬ 
son  adversely  affected  by  the  decision  of 
the  Director,  National  Park  Service,  may 
appeal  to  the  Director,  Office  of  Hearings 
and  Appeals,  in  accordance  with  the  gen¬ 
eral  rules  set  forth  in  Department  Hear¬ 
ings  and  Appeals  Proc^ures,  43  CFR 
Part  4,  Subpart  B.  and  the  special  pro¬ 
cedural  rules  in  Subpart  G  of  43  CFR 
Part  4,  applicable  to  proceedings  in  ai>- 
peals  cases  which  do  not  lie  within  the 
appellate  jurisdiction  of  an  established 
Appeals  Board  of  the  Office  of  Hearings 
and  Appeals. 

3.  In  §  20.4,  the  reference  to  the  Secre¬ 
tary  is  changed  to  read  Director,  Office 
of  Hearings  and  Appeals,  and  the  second 
sentence  of  the  relation  is  changed  to 
note  the  applicability  of  the  Department 
Hearings  and  Appeals  Procedures  in  43 
CFR  Part  4  to  appeals  filed  under  that 
regulation.  As  amended,  §  20.4  reads  as 
follows: 

§  20.4  Revocation  of  permits;  appeal. 

The  Director  of  the  National  Park 
Service  may,  by  notification  in  writing, 
revoke  the  permit  of  any  permittee  found 
by  him  to  have  violated  any  Federal 
statute  or  the  provisions  of  these  or  any 
other  regulations  of  the  Secretary,  re¬ 
lating  to  the  Park.  A  permittee,  however, 
shall  have  the  right  to  appeal  to  the 
Director,  Office  of  Hearings  and  Appeals, 
from  a  decision  of  the  Director  of  the 
National  Park  Service  revoking  his  per¬ 
mit.  Any  such  appeal  shall  comply  with 
the  general  rules  set  forth  in  Department 
Hearings  and  Appeals  Procedures,  43 
CFR  Part  4,  Subpart  B,  and  the  special 
procedural  rules  in  Subpart  G  of  43  CFR 
Part  4,  applicable  to  proceedings  in  ap¬ 
peals  cases  which  do  not  lie  within  the 
appellate  jurisdiction  of  an  established 
AtH>eals  Board  of  the  Office  of  Hearings 
and  Appeals. 

Because  these  amendments  involve 
rules  of  agency  organization,  procedure 
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and  practice,  the  prior  notice,  hearing, 
and  effective  date  provisions  of  Chapter 
5 — ^Administrative  Procedure,  of  title  5 
of  the  United  States  Code  (5  UJ3.C.  sec. 
553)  are  not  applicable. 

These  amendments  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  the 
Federal  Register  (4-15-71). 

Dated:  April  7, 1971. 

Rogers  C.  B.  Morton, 
Secretary  of  the  Interior. 

[FR  Doc.71-5137  Filed  4-14-71:8:45  am] 


Title  30— MINERAL  RESOURCES 

Chapter  III — Board  of  Mine  Opera¬ 
tions  Appeals,  Department  of  the 
Interior 

PART  300— ORGANIZATION 

PART  301— PROCEDURES  UNDER  FED¬ 
ERAL  COAL  MINE  HEALTH  AND 
SAFETY  ACT  OF  1969 

PART  302— PROCEDURES  UNDER  FED¬ 
ERAL  METAL  AND  NONMETALLIC 
MINE  SAFETY  ACT  OF  1966 

Hearings  and  Appeals  Procedures 

The  purpose  of  these  amendments  Is 
to  note  the  applicability  of  the  Depart- 
ment  Hearings  and  Appeals  Procedures  in 
43  CFR  Part  4  to  proceedings  under  these 
regulations. 

1.  The  table  of  contents  and  the  regu¬ 
lations  contained  in  30  CFR  Parts  300 
and  302  are  deleted  and  the  following 
cross  reference  is  provided  to  Subpart  P 
of  the  revised  Part  4  of  Title  43  of  the 
Code  of  Federal  Regulations,  which  con¬ 
tains  procedural  regulations  applicaUe  to 
hearings,  appeals  and  other  review  proce¬ 
dures  in  mine  health  and  safety  matters 
within  the  jurisdiction  of  the  Board  of 
Mine  Operations  Appeals.  Therefore,  the 
following  is  inserted  immediately  preced¬ 
ing  the  text  of  Part  301 : 

[  Cross  Reference  :  For  special  rules  appli¬ 
cable  to  bearings,  appeals  and  other  review 
procedures  relating  to  mine  health  and  safety, 
within  the  jurisdiction  of  the  Board  of  Mine 
Operations  Appeals,  Office  of  Hearings  and 
Appeals,  see  Subpart  F  of  Part  4  of  Subtitle 
A — Office  of  the  Secretary  of  the  Interior,  of 
Title  43  of  the  Code  of  Federal  RegulaticHU. 
Subpart  A  of  Part  4  and  all  of  the  general 
rules  in  Subpart  B  at  Part  4  not  Inconsistent 
with  the  special  rules  In  Subpart  F  of  Part 
4  are  also  applicable  to  such  bearings,  ap¬ 
peals,  and  other  review  procedures.] 

2.  The  table  of  contents  to  Part  301  is 
amended  to  delete  §§  301.3,  301.7,  301.70, 

301.71.301.82,  and  301.83. 

3.  Sections  301.3,  301.7,  301.70,  301.71, 

301.82,  and  301.83  are  deleted. 

4.  In  5  301.4,  paragraph  (a)  is  deleted, 
the  designation  (b)  and  the  heading  to 
the  remaining  paragraph  are  deleted, 
and  the  address  of  the  Board  in  that 
paragraph  is  changed  to  read  Office  of 
Hearings  and  Appeals,  4015  Wilson 
Boulevard,  Arlington,  VA  22203.  As 
amended,  §  301.4  reads  as  follows: 
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§  301.4  Document#. 

Each  application,  petition,  or  other 
document  to  be  filed  with  the  Board  shall 
be  filed  at  its  offices  at  the  Office  of  Hear¬ 
ings  and  Appeals,  4015  Wilson  ISoulevard, 
Arlington,  VA  22203. 

5.  In  S  301.5,  paragri4>hs  (a)  and  (b) 
are  deleted  and  the  designation  (c)  and 
the  heading  to  the  remaining  paragraph 
are  deleted.  As  amended,  §  301.5  reads  as 
follows: 

§301.5  Compulation  of  time. 

Whenever  a  party  has  the  right  or  is 
required  to  do  some  act  or  take  some 
proceedings  within  a  prescribed  period 
after  service  of  a  notice  or  other  paper 
upon  him  and  the  notice  or  paper  is 
served  upon  him  by  mail,  3  days  shall  be 
added  to  the  prescribed  period. 

6.  In  §  301.67,  paragraph  (b)  is  deleted, 
the  designation  (a)  is  deleted  from  the 
remaining  paragraph,  and  the  heading 
and  text  of  that  paragraph  are  revised 
to  read  as  follows: 

§  301.67  Subpoenas. 

On  written  application  of  a  party  or  on 
his  own  motion,  the  Examiner  may  issue 
subpooias  requiring  the  attendance  of 
witnesses  and  the  production  of  relevant 
papers,  books  and  documents  in  their 
p(»se8sion  and  under  their  control. 

7.  The  regulations  formerly  contained 
in  Part  302  are  deleted,  and  a  new  §  302.1 
reading  as  follows,  is  added: 

§  302.1  Cross  reference. 

For  special  rules  applicable  to  hear¬ 
ings,  appeals  and  other  review  proce¬ 
dures  relating  to  mine  health  and  safety, 
within  the  jurisdiction  of  the  Board  of 
14ine  Operations  Appeals,  Office  of  Hear¬ 
ings  and  Appeals,  see  Subpart  F  of  Part  4 
of  Subtitle  A — Office  of  the  Secretary  of 
the  Interior,  of  title  43  of  the  Code  of 
Federal  Regulations.  Subpart  A  of  Part  4 
and  all  of  the  general  rules  in  Subpart  B 
of  Part  4  not  inconsistent  with  the  spe¬ 
cial  rules  in  Subpart  F  of  Part  4  are  also 
tq>pllcable  to  such  hearings,  appeals,  and 
other  review  procedures. 

Because  these  amendments  involve 
rules  of  agency  organization,  procedure 
and  practice,  the  prior  notice,  hearing, 
and  effective  date  provisions  of  Chapter 
5— Administrative  Preceding,  of  title  5 
of  the  United  States  Code  (5  UB.C.  sec. 
553)  are  not  applicable. 

These  amendments  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  the 
FionuL  Register  (4-15-71). 

Dated:  April  7,  1971. 

Rogers  C.  B.  Morton, 
Secretary  of  the  Interior. 

ira  Doc.71-6136  PUed  4-14-71;8:45  am] 


Title  43— PUBUC  LANDS: 
INTERIOR 

Subtitle  A— -Office  of  the  Secretary  of 
the  Interior 

PART  4 — DEPARTMENT  HEARINGS 
AND  APPEALS  PROCEDURES 

PART  13— VENDING  FACILITIES  OPER¬ 
ATED  BY  BUND  PERSONS 

PART  21— OCCUPANCY  OF  CABIN 
SITES  ON  PUBLIC  CONSERVATION 
AND  RECREATION  AREAS 

PART  23— SURFACE  EXPLORATION, 
MINING  AND  RECLAMATION  OF 
LANDS 

Hearings  and  Appeals  Procedures 

In  the  inter^t  of  establishing  and 
maintaining  uniformity  to  the  extent 
feasible  in  Department  hearings  and  ap¬ 
peals  procedures,  and  for  improved  pub¬ 
lic  service,  the  regulations  of  the  Depart¬ 
ment  of  the  Interior  relating  to  all  types 
of  appeals  and  hearings  proceedings  be¬ 
fore  the  Office  of  Hearings  and  Appeals, 
Office  of  the  Secretary,  are  being  re¬ 
arranged,  renumbered  and  amended  to 
the  extent  indicated. 

Amended  is  Subtitle  A — Office  of  the 
Secretary  of  the  Interior,  of  Title  43, 
Code  of  Federal  Regulations,  by  revising 
Part  4 — ^Board  of  Contract  Appeals  (34 
F.R.  6924,  April  25,  1969).  The  revision 
changes  the  heading  of  Part  4  to  “De¬ 
partment  Hearings  and  Appeals  Proce¬ 
dures”  and  sets  forth  in  Subpart  A 
thereof  the  authority,  organization,  and 
functions  of  the  Office  of  Hearings  and 
Appeals.  The  revision  designates  a  Sub¬ 
part  B  for  general  rules  of  procedure  ap¬ 
plicable  to  all  tsres  of  appeals  and  hear¬ 
ings  proceedings  before  the  Office  of 
Hearings  and  Appeals,  Including  its  sev¬ 
eral  established  Appeals  Boards,  namely, 
the  Board  of  Contract  Appesds,  the  Board 
of  Indian  Appeals,  the  Board  of  Land 
Appeals,  and  the  Board  of  Mine  Opera¬ 
tions  Appeals. 

The  special  rules  applicable  to  Con¬ 
tract  Appeals  within  the  Jurisdiction  of 
the  Board  of  Contract  Appeals,  previ¬ 
ously  contained  in  Part  4,  are  recodified 
in  Subpart  C  of  the  revised  Part  4.  No 
substantive  changes  have  been  made  in 
these  regulations;  however,  deletions 
have  been  made  to  eliminate  regulations 
now  contained  in  Subparts  A  and  B  of 
the  revised  Part  4. 

Subpart  D  sets  forth  the  special  pro- 
ceduii^  rules  applicable  to  proceedings  in 
Indian  probate,  including  hearings,  and 
appeals  relating  to  such  matters,  within 
the  jurisdiction  of  the  Board  of  Indian 
App>eals.  The  Department’s  regulations 
on  such  matters  were  formerly  codified  in 
Subchapter  C,  Part  15,  of  Title  25  of  the 
Code  of  Federal  Regulations.  However, 
the  Department  on  December  3,  1970, 
published  in  the  Federal  Register  (35 
FJl.  18392-18399)  a  notice  of  proposed 


rule  making  relating  to  the  revision  of 
those  regulations.  The  time  for  filing 
comments  was  extended  to  February  12, 
1971  (36  F.R.  1204).  In  response  to  the 
notice  comments  were  received,  as  a  re¬ 
sult  of  which  modifications  have  been 
made  in  some  of  the  regulations.  Since 
these  modifications  are  of  a  nonsubstan- 
tial  nature  and  are  consistent  with  the 
primary  purpose  of  the  rule  making  pro¬ 
posed,  further  notice  thereof  has  been 
determined  to  be  unnecessary,  and  the 
rules  as  modified  and  renumbered  within 
Subpart  D  shall  be  effective  upon  this 
publication  in  the  Federal  Register.  An 
appropriate  cross  reference  has  been 
provided  in  25  CFR  Part  15  to  the  ap¬ 
plicable  regulations  in  this  part. 

Sul^art  E  contains  the  special  proce¬ 
dural  rules  applicable  to  hearings,  ap¬ 
peals  and  contests  in  public  lands  cases 
within  the  jurisdiction  of  the  Board  of 
Land  Appeals.  The  Department’s  regula¬ 
tions  in  these  matters  were  formerly 
codified  in  Parts  1840  and  1850  of  Title 
43  of  the  Code  of  Federal  Regulations. 
Changes  have  been  made  simply  to  re¬ 
number,  to  correct  any  errors  in  number¬ 
ing  that  exist  in  the  present  regulations, 
to  provide  apprc^riate  cross  references, 
to  eliminate  repetitious  material,  and  to 
effect  editorial  corrections  as  necessary. 
No  substantive  changes  have  been  made 
in  these  regulations.  ’The  special  proce¬ 
dural  rules  applicable  to  hearings  and 
appeals  in  grazing  cases  within  grazing 
districts  establi^ed  under  the  act  of 
June  28,  1934,  as  amended,  43  U.S.C. 
§  315  (1964),  presently  contained  in  43 
CFR  Subpart  1853,  have  not  been  in¬ 
cluded  in  Subpart  E  of  43  CFTl  Part  4  at 
this  time  but  will  remain  in  effect  as  they 
now  exist  pending  a  determination  with 
respect  to  proposed  revisions  of  them 
published  in  the  Federal  Register  on 
March  20,  1971  (36  F.R.  5367-5369) .  The 
regulations  will  be  placed  within  Sub¬ 
part  E  of  43  CFR  Part  4,  with  appro¬ 
priate  renumbering,  when  they  are 
published  as  final  rule  making.' 

Subpart  F  sets  forth  the  special  rules 
applicable  to  hearings,  appeals  and  other 
review  procedures  relating  to*  mine 
health  and  safety  within  the  jurisdiction 
of  the  Board  of  Mine  Operations  Ap¬ 
peals.  Included  are  the  prortsions  of  such 
regulations  formerly  codified  in  30  CFR 
Parts  300  and  302.  Renumbering  and  edi¬ 
torial  changes  have  been  made,  but  no 
substantive  changes.  Regulations  per¬ 
taining  to  coal  mine  health  and  safety, 
contained  within  30  CFR  Part  301,  have 
not  been  incorporated  into  Siffipart  F  of 
43  C7FR  Part  4  at  this  time,  but  are  only 
cross-referenced  therein,  inasmuch  as 
they  are  presently  in  process  of  revision, 
proposed  rule  making  thereon  have  been 
published  in  the  Federal  Register  on 
March  27,  1971  (36  FH.  5795-5800) .  The 
regulations  in  the  proposed  rule  making 
have  been  numbered  to  eonform  with  the 
present  numbering  of  the  regulations  in 
Subpart  F  and  when  published  as  final 
rule  making  will  be  placed  within  that 
sulH>art  of  43  CFR  Part  4.  Ifinor  editorial 
changes  only  have  been  made  at  this 
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time  in  the  existing  regulations  in  30 
CFR  Part  301.  and  some  repetitious  ma¬ 
terial  has  been  eliminated. 

Subpart  O  set  forth  special  procedural 
rules  applicable  to  other  appeals  and 
hearings  cases  which  do  not  lie  within 
the  appellate  Jurisdiction  of  the  several 
established  Appeals  Boards  of  the  Office 
of  Hearings  and  Ai^>eals  but  which  are 
considered  and  ruled  upon  by  the  Direc¬ 
tor  of  the  Office  of  Hearings  and  Appeals 
or  by  Ad  Hoc  Boards  of  Appeals 
appointed  by  the  Director.  These  regu¬ 
lations  r^resent  essentially  a  restate¬ 
ment  of  existing,  basic  procedural  regu¬ 
lations  and  practice  in  such  cases; 
however  they  have  been  enlarged  in  de¬ 
tail  to  incorporate  provisions  which  are 
applicable  in  other  appeals  procedures 
of  the  Office  of  Hearings  and  Appeals. 
Because  they  bring  the  procedures  in 
these  cases  into  line  with  other  appeals 
procedures  of  the  Department,  it  is  not 
believed  that  proposed  procedmes  are 
necessary.  Changes  are  nonsubstantial 
and  have  been  made  primarily  to  reflect 
the  reorganized  appellate  structure  in 
the  Department  handling  such  appeals 
and  hearings  cases.  Editorial  changes 
have  been  made  in  the  pertinent  pro¬ 
visions  of  the  Code  of  Federal  Regula¬ 
tions  in  43  CFR  Parts  13.  21  and  230. 
and  36  CFR  Parts  8  and  20,  relating  to 
procedures  in  such  appeals  and  hearings 
cases,  for  the  same  reason. 

Cross  references  have  been  provided, 
as  appropriate,  in  these  amendments. 

Because  these  amendments  involve 
rules  of  agency  organization,  procedure 
and  practice,  the  prior  notice,  hearing, 
and  effective  date  provisions  of  Cluster 
6— AdministraUve  Procediire,  of  title  5 
of  the  United  States  Code  (5  UB.C. 
§  553)  are  not  applicable. 

Ihese  amendments  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  the 
Federal  Register  (4-15-71). 

Dated:  April  7. 1971. 

Rogers  C.  B.  Morton, 

Secretary  of  the  Interior. 

1.  The  heading  and  the  text  of  Part 
4  are  hereby  revised  to  read  as  follows: 

PART  4— DEPARTMENT  HEARINGS 
AND  APPEALS  PROCEDURES 

Swbpart  A — General;  Office  of  Heorings  and 
AppooU 

Sec. 

4.1  Scope  of  authority;  applicable 

regulations. 

4.2  Membership  of  appeals  boards;  de¬ 

cisions;  functions  of  chairmen. 

4.3  Representation  before  appeals 

boards. 

4.4  Public  records;  locations  of  field 

oQlcee. 

4.5  Power  of  Secretary. 
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4.28 

Interlocutory  appeals. 
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4.100 
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4.101 
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Action  by  the  contracting  officer. 
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4.121 

Nature  of  hearings. 

4.122 

Examination  of  witnesses. 

4.123 

Posthearing  briefs. 

DECISIONS 

4.124 

Decisions. 
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4.125 

Motions  for  reconsideration. 

DISMISSAL  WITHOUT  PREJUDICE 

4.126 

Dismissal  without  prejudice. 

SANCTIONS 

4.127 

Sanctions. 
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4.128 
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Subpart  D — Special  Rule*  Applicable  to  Proceed¬ 
ing*  in  Indian  Probate,  Including  Hearing*  and 
Appeal* 

Determination  of  Heirs  and  Approval  of 
Wills,  Except  as  to  Meaibers  of  the  Five 
Civilized  Tribes  and  Osage  Indians 

SCOPE  of  regulations;  definitions;  general 

AUTHORITT  OF  EXAMINERS 

Sec. 

4.200  Scope  of  regulations. 

4.201  Definitions. 

4.202  General  authority  of  Examiners. 

4.203  Determinations  as  to  nonexistent 

persons  and  ot^er  irregularities  of 
allotments. 

4.204  Presumption  of  death. 

4.205  Escheat. 

4.206  Determinations  of  nationality  or 

citizenship  and  status  affecting 
character  of  land  titles. 

4.207  Compromise  settlement. 

COMMENCEMENT  OF  PROBATE  PROCEEDINGS 

4ill0  Commencement  of  probate. 

4.211  Notice. 

4.212  Contents  of  notice. 


DEPOSITIONS,  DISCOVERT,  AND  PREHEARING  CON¬ 
FERENCE 


Sec. 

4.220 

Production  of  documents  for  in¬ 
spection  and  copying. 

4.221 

Depositions. 

4.222 

Written  Interrogatories;  admission 
of  facts  and  documents. 

4.223 

Objections  to  and  limitations  on 
production  of  documents,  deposi¬ 
tions,  and  interrogatories. 

4.224 

Failure  to  comply  with  orders. 

4.225 

Prehearing  conference. 

HEARINGS 

4.230 

Examiner;  authority  and  duties. 

4.231 

Hearings. 

4.232 

Evidence;  form,  and  admissibility. 

4.233 

Proof  of  wills,  codicils,  and  revoca¬ 
tions. 

4.234 

Witnesses,  interpreters,  and  fees. 

4.235 

Supplemental  bearings. 

4.236 

Record. 

DECISIONS 

4.240 

Decision  of  Examiner  and  notice 
thereof. 

4.241 

Rehearing. 

4.242 

Reopening. 

CLAIMS 

4.250 

Filing  and  proof  of  creditor  ciain^n; 
limitations. 

4.251 

Priority  of  claims. 

4.252 

Property  subject  to  claims. 

WILLS 

4.260 

Making  of;  approval  of  as  to  form; 
and  revocation  of. 

4.2«1 

Antilapse  provisions. 

4.262 

Felonious  taking  of  testator's  life. 

CUSTODT  AND  DISTRIBUTION  OF  ESTATES 

4.270 

Custody  and  control  of  trust  estates. 

4.271 

Summary  distribution. 

4.272 

Omitted  property. 

4.273 

Improperly  included  pri^rty. 

4.274 

Distribution  of  estates. 

MISCELLANEOUS 

4.280 

Probate  fees. 

4.281 

Claims  for  attorney  fees. 

4.282 

Guardians  for  incompetents. 

APPEALS  TO  THE  BOARD  OF  INDIAN  APPEALS 

4.290 

Who  may  appeal. 

4.291 

Appeals;  how  taken. 

4.292 

Appeal  file. 

4.293 

Notice  of  transmittal  of  appeal  file. 

4.294 

Docketing. 

4.295 

Pleadings. 

4.296 

Decisions. 

Subpart 

E — Special  Rule*  Applicable  to  Public 
Land  Hearing*  and  Appeal* 

Appeals  Procedures 

APPEALS  procedures;  general 

4.400 

Definitions. 

4.401 

Documents. 

4.402 

Summary  dismissal. 

APPEALS  TO  THE  BOARD  OF  LAND  APPEALS 

4.410 

Who  may  appeal. 

4.411 

Appeal;  how  taken,  mandatory  time 
limit. 

4.412 

Statement  of  reasons,  written  argu¬ 
ments,  briefs. 

4.413 

Service  of  notice  of  appeal  and  o! 
other  documents. 

4.414 

Answers. 

ACTIONS  BT  board  OF  LAND  APPEALS 

4.415 

Request  for  bearings  on  appeals  In¬ 
volving  questions  of  fact. 
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4.430  Prehearing  conferences. 
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CONTEST  AND  PEOTEST  PROCEEDINGS 

4460  Private  contests  and  protests. 

4.450- 1  By  whom  private  contest  may  be 

initiated. 
i4SO-2  Protests. 

4.450- 3  Initiation  of  contest. 

4.460- 4  Complaints. 

4.460- 6  Service. 

4.460- 3  Answer  to  complaint. 

4.460- 7  Action  by  Marnier. 

4460- 8  Amendment  of  answer. 

4461  Government  contests. 

4461- 1  How  initiated. 

4.461- 2  Proceeding  in  Government  contests. 
4.462  Proceedings  before  the  Examiner. 
4.412-1  Prehearing  conferences. 

4463-2  Notice  of  hearing. 

4.463-3  Postponements. 

4.462- 4  Authority  of  Examiner. 

4462- 6  Conduct  of  hearing. 

4463- 3  Evidence. 

4.452-7  Reporter’s  fees. 

4.463- 8  Findings  and  conclusions;  decision 

by  examiner;  submission  to  Board 
for  decision. 

4463-9  Appeal  to  Board. 

OAZING  PROCEEDINGS  <  INSIDE  GRAZING 
DISTRICTS) 

4470  Cross  reference. 

{•bfort  F — Special  Rules  Applicable  to  Mine 
HeoHii  and  Safety  Hearings  and  Appeals 
Unx  Health  and  Safety  Hearings  and 
Appeals 

4600  Jurisdiction. 

Procedures  Under  Federal  Coal  Mini 
Health  and  Safety  Act  or  1969 

4606  Cross  reference. 

PiocDURES  Under  Federal  Metal  and  Non- 
Mrallic  Mine  Safety  Act  of  1933 

GENERAL 

4660  Construction  of  rules. 

4661  Definitions. 

4662  Public  Information. 

4663  Disqualification. 

application  for  review  of  orders 

4.680  Who  may  file. 

4.861  Filing. 

4.662  Form  of  application. 

4668  Reviewing  inq;>ecton’  report. 

4664  Contents  of  the  reviewing  inspec¬ 

tors’  report. 

4.666  Brief  or  written  argument. 

4.666  Failure  to  present  argument. 

*******4  G— Special  Rules  Applicable  to  Other 
Appeals  and  Hearings 

4700  Who  may  iqipeal. 

4701  Notice  of  appeal. 


Sec. 

4.703  'Trsmsmlttal  of  appeal  file. 

4.703  Pleadings. 

4.704  Decisions  on  appeals. 

Authority:  The  provisions  of  this  Part  4 
Issued  under  authority  of  R.S.  2478,  as 
amended,  43  U.S.C.  sec.  1201,  unless  otherwise 
noted. 

Subpart  A — General;  Office  of  Hear¬ 
ings  and  Appeals 

§  4.1  Scope  of  authority;  applicable  reg¬ 
ulations. 

The  Office  of  Hearings  and  Appeals, 
headed  by  a  Director,  is  an  authorized 
representative  of  the  Secretary  for  the 
purpose  of  hearing,  considering  and 
determining,  as  fully  and  finally  as  might 
the  Secretary,  matters  within  the  juris¬ 
diction  of  the  Department  involving 
hearings,  and  appeals  and  other  review 
fimctions  of  the  Secretary.*  Principal 
components  of  the  Office  include  (a)  a 
Hearings  Division  comprised  of  hearing 
examiners  who  are  authorized  to  conduct 
hearings  in  cases  required  by  law  to  be 
conducted  pursuant  to  5  n.S.C.  sec.  554, 
hearings  in  Indian  probate  matters,  and 
hearings  in  other  cases  arising  under 
statutes  and  regulations  of  the  Depart¬ 
ment,  including  rule  making  hearings, 
and  (b)  Appeals  Boards,  shown  below, 
with  administrative  jurisdiction  and  spe¬ 
cial  procedural  rules  as  indicated.  Gen¬ 
eral  rules  applicable  to  all  types  of  pro¬ 
ceedings  are  set  forth  in  Subpart  B  of 
this  part.  Therefore,  for  infonnation  as 
to  applicable  rules,  reference  should  be 
made  to  the  special  rules  in  the  subpart 
relating  to  the  particular  type  of  pro¬ 
ceeding,  as  indicated,  and  to  the  general 
rules  in  Subpart  B  of  this  part.  Wherever 
there  is  any  conflict  between  one  of  the 
general  rules  in  Subpart  B  of  this  part 
and  a  special  rule  in  anoUier  subpart  ap¬ 
plicable  to  a  particular  type  of  proceed¬ 
ing,  the  special  rule  will  govern.  Refer¬ 
ence  should  be  made  also  to  the  govern¬ 
ing  laws,  substantive  regulations  and 
policies  of  the  Department  relating  to  the 
proceeding.  In  addition,  reference  should 
be  made  to  Part  1  of  this  subtitle  which 
regulates  practice  before  the  Department 
of  the  Interior. 

(1)  Board  of  Contract  Appeals.  The 
Board  considers  and  decides  finally  for 
the  Department  appeals  to  the  head  of 
the  Department  from  findings  of  fact  or 
decisions  by  contracting  officers  of  any 
bureau  or  office  of  the  Department, 
wherever  situated,  or  any  field  installa¬ 
tion  thereof,  emd  orders  and  conducts 
hearings  as  necessary.  Special  regula¬ 
tions  applicable  to  proceedings  before  the 
Board  are  contained  in  Subpart  C  of  this 
part. 


>  ’The  organization  of  the  Office  of  Hearings 
and  Appeals  and  the  authority  delegated  by 
the  Secretary  to  the  Director  and  other 
principal  officials  of  the  Office  are  set  forth 
In  Part  111,  Chapter  13,  of  the  Departmental 
Manual;  In  Release  No.  1213  of  July  17,  1970 
(211  DM  13),  and  a  notice  published  in  the 
Federal  Register  on  July  28,  1970,  86  FJt. 
12081;  and,  with  respect  to  the  Board  of  Mine 
OperatlonR  Appeals,  also  In  30  CFR  Part  300, 
as  amended,  85  FJt.  12333,  Aug.  1,  1970  (now 
43  CFR  4.500). 


(2)  Board  of  Indian  Appeals.  The 
Board  decides  finally  for  the  Depart¬ 
ment  appeals  to  the  head  of  the  Depart¬ 
ment  from  orders  and  decisions  of  hear¬ 
ing  examiners  in  Indian  probate  matters. 
Jurisdiction  of  the  Board  includes,  but 
is  not  limited  to,  authority  of  the  S^re- 
tary  relating  to  Indian  probate  proceed¬ 
ings  other  than  those  involving  estates 
of  the  Five  Civilized  Tribes  and  Osage 
Indians.  Special  regulations  applicable 
to  proceedings  before  the  Board  are  con¬ 
tained  in  Subpart  D  of  this  part. 

(3)  Board  0/ Land  Appeals.  The  Board 
decides  finally  for  the  Department  ap¬ 
peals  to  the  head  of  the  Department  from 
decisions  rendered  by  Departmental 
officials  relating  to  the  use  and  disposi¬ 
tion  of  public  lands  and  their  resources 
and  the  use  and  disposition  of  mineral 
resources  in  certain  acquired  lands  of 
the  United  States  and  in  the  submerged 
lands  of  the  Outer  Continental  Shelf. 
Special  procedures  for  hearings,  appeals 
and  contests  in  public  lands  cases  are 
contained  in  Subpart  E  of  this  part. 

(4)  Board  of  Mine  Operations  Ap¬ 
peals.  The  Board  performs  finally  for  the 
Department  the  appellate  and  other  re¬ 
view  fimctions  of  the  Secretary  under  the 
Federal  Coal  Mine  Health  and  Safety 
Act  of  1969  (Public  Law  91-173;  83  Stat. 
742  et  seq.),  and  the  review  authority  of 
the  Secretary  under  the  Federal  Metal 
and  Nonmetallic  Mine  Safety  Act  (Public 
Law  89-577;  80  Stat.  772  et  seq..  30 
UB.C.  secs.  721-740) .  Special  regulations 
aiH>licable  to  proceedings  before  the 
Board  are  contained  in  Subpart  F  of  this 
part. 

(5)  Ad  Hoc  Boards  of  Appeals.  Ap¬ 
peals  to  the  head  of  the  Department 
which  do  not  lie  within  the  sqipellate  re¬ 
view  jurisdiction  of  an  established  Ap¬ 
peals  Board  emd  which  are  not  specifi¬ 
cally  excepted  in  the  general  delegation 
of  authority  to  the  Director  may  be  con¬ 
sidered  and  ruled  upon  by  the  Director 
or  by  Ad  Hoc  Boards  of  Appeals  ap¬ 
pointed  by  the  Director  to  consider  the 
particular  appeals  and  to  issue  decisions 
thereon,  deciding  finally  for  the  Depart¬ 
ment  all  questions  of  fact  and  law  neces¬ 
sary  for  the  complete  adjudication  of  the 
issues.  Jurisdiction  of  the  Boards  would 
include,  but  not  be  limited  to.  the  ap¬ 
pellate  and  review  authority  of  the  Secre¬ 
tary  referred  to  in  Parts  13,  21,  and  230 
of  this  title,  and  in  36  CFR  Parts  8  and 
20.  Special  regulations  applicable  to  pro¬ 
ceedings  in  such  cases  are  contained  in 
Subpart  Q  of  this  part. 

§  4.2  Membership  of  appeals  boards; 
decisions;  functions  of  chairmen. 

(a)  The  Appeals  Boards  consist  of 
regular  members,  one  of  whom  is  desig¬ 
nated  as  (Chairman,  the  Director  as  an 
ex  officio  member,  tmd  alternate  mem¬ 
bers  who  may  serve,  when  necessary,  in 
place  of  or  in  addition  to  regular  mem¬ 
bers.  The  Chairman  of  sm  Appeals  Board 
may  direct  that  an  appeid  may  be  de¬ 
cided  by  a  panel  of  any  two  members  of 
the  Board,  but  if  they  are  unable  to 
agree  upon  a  decision,  the  Chairman  may 
assign  one  or  more  additional  members 
of  the  Board  to  ccmsider  the  appeal.  The 
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concurrence  of  a  majority  of  the  Board 
members  who  consider  an  appeal  shall  be 
sufficient  for  a  decision. 


feasible,  this  subpart  sets  forth  general 
rules  applicable  to  all  types  of  proceed¬ 
ings  before  the  Hearings  Division  and  the 


(b)  Decisions  of  the  Board  must  be  in  several  Appeals  Boards  of  the  Office  of 
writing  and  signed  by  not  less  than  a  Hearings  and  Appeals. 


majority  of  the  members  who  considered 
the  appeal.  The  Director,  being  an  ex 
officio  member,  may  participate  in  the 
consideration  of  any  appeal  and  sign  the 
resulting  decision. 

(c)  The  Chairman  of  an  Api>eals 
Board  shall  be  responsible  for  the  in- 


§  4.21  General  provisions. 

(a)  Effect  of  decision  pending  appeal. 
Except  as  otherwise  provided  by  law  or 
other  pertinent  regulation,  a  decision 
will  not  be  effective  during  the  time  in 
which  a  person  adversely  affected  may 


temal  management  and  administration  file  a  notice  of  appeal,  and  the  timely 


of  the  Board,  and  the  Chairman  is 
authorized  to  act  on  behalf  of  the  Board 
in  conducting  correspondence  and  in 
canning  out  such  other  duties  as  may 


filing  of  a  notice  of  appeal  will  suspend 
the  effect  of  the  decision  appealed  from 
pending  the  decision  on  appeal.  However, 
when  the  public  interest  requires,  the 


be  necessary  in  the  conduct  of  routine  Director  or  an  Appeals  Board  may  pro¬ 


business  of  the  Board. 

§  4.3  Representation  before  appeals 
boards. 

(a)  Appearances  generally.  Repre¬ 
sentation  of  parties  in  proceedings  be¬ 
fore  Appeals  Boards  of  the  Office  of  Hear¬ 
ings  and  Appeals  is  governed  by  Part  1 
of  this  subtitle,  which  regulates  practice 
before  the  De^rtment  of  the  Interior. 

(b)  Representation  of  the  Govern¬ 
ment.  Department  counsel  designated  by 
the  Solicitor  of  the  Department  to  rep¬ 
resent  agencies,  bureaus,  and  offices  of 
the  Department  of  the  Interior  in  pro¬ 


vide  that  a  decision  or  any  part  of  it  shall 
be  in  full  force  and  effect  inunediately. 

(b)  Exhaustion  of  administrative  rem¬ 
edies.  No  decision  which  at  the  time  of 
its  rendition  is  subject  to  appeal  to  the 
Director  or  an  Appeals  Board  shall  be 
considered  final  so  as  to  be  agency  action 
subject  to  judicial  review  \mder  5  UJS.C. 
sec.  704,  unless  it  has  been  made  effective 
pending  a  decision  on  appeal  in  the 
manner  provided  in  paragraph  (a)  of 
this  section. 

(c)  Finality  of  decision.  No  further 
appeal  will  lie  in  the  Department  from  a 


ce^B  hrfore  the  Officrof  Heaitogs  decision  of  the  Director  or  an  Appeals 

Board  of  the  Office  of  Hearings  and 
and  Appeals,  and  Government  counsel  . _ 

for  other  agencies,  bureaus  or  offices  of 

the  Federal  Government  involved  in  any  regulation,  rec(^ideration  of  a  decision 
proceeding  before  the  Office  of  Hearings  granted  only  in  extri^ina^ 

Snd  App^,  shall  represent  the  Govern- 

ment  agency  in  the  same  manner  as  a  Director  or  an  Api«ak  ^an^st^ 
private  advocate  represents  a  client.  ^ 

(c)  Appearances  as  amicus  curiae.  ^ 

Any  person  desiring  to  appear  as  amicus  Promptly.-or  witom  ^e  time  r^m^  by 

curiae  in  any  proceeding  shaU  make 
timely  request  stating  the  grounds  for 

such  request.  Permission  to  appear,  if  I 

granted,  will  be  for  such  purposes  as 

established  by  the  Director  or  the  Ap-  request  for  recoMid^tira  shaU  not 
peals  Board  to  the  proceeding.  operate  to  the  effectiveness  of  the 

^  decision  involved  unless  so  ordered  by  the 

§  4.4  Public  records;  locations  of  field  Director  or  an  Appeals  Board.  A  request 
offices.  for  reconsideration  need  not  be  filed  to 

Part  2  of  this  subtitle  prescribes  the  exhaust  administrative  remedies, 
rules  governing  availability  of  the  public  §  4,22  Documents. 


and'  Appeals,  and  Government  counsel 
for  other  agencies,  bureaus  or  offices  of 
the  Federal  Government  involved  in  any 
proceeding  before  the  Office  of  Hearings 
and  Appeals,  shall  represent  the  Govern¬ 
ment  agency  in  the  same  manner  as  a 
private  advocate  represents  a  client. 

(c)  Appearances  as  amicus  curiae. 
Any  person  desiring  to  appear  as  amicus 
curiae  in  any  proceeding  shall  make 
timely  request  stating  the  grounds  for 
such  request.  Permission  to  appear,  if 
granted,  will  be  for  such  purposes  as 
established  by  the  Director  or  the  Ap¬ 
peals  Board  in  the  proceeding. 

§  4.4  Public  records;  locations  of  field 
offices. 

Part  2  of  this  subtitle  prescribes  the 
rules  governing  availability  of  the  public 
records  of  the  Office  of  Hearings  and 
Appesds.  It  includes  a  list  of  the  field 
offices  of  the  Office  of  Hearings  and  Ap¬ 
peals  and  their  locations. 

§  4.5  Power  of  Secretary. 

Nothing  in  this  part  shall  be  construed 
to  deprive  the  Secretary  of  any  power 
conferred  upon  him  by  law.  The  Secre¬ 
tary  reserves  tmder  his  supervisory 
powers  the  right  to  take  original  juris¬ 
diction  of  any  case  and  render  the  final 
decision  in  the  matter,  after  holding  such 
hearing  as  may  be  required  by  law.  The 
same  authority,  except  with  respect  to 
the  conduct  of  hearings  pursuant  to  5 
U.S.C.  sec.  554.  may  be  exercised  by  the 
Director  pursuant  to  his  delegated  super¬ 
visory  authority  from  the  Secretary. 

Subparf  B — General  Rules  Relating  to 
Procedures  and  Practice 
§  4.20  Purpose. 

In  the  interest  of  establishing  and 
maintaining  uniformity  to  the  extent 


§  4.22  Documents. 

(a)  Filing  of  documents.  A  document 
is  filed  in  the  Office  where  the  filing  is 
required  only  when  the  doctunent  is  re¬ 
ceived  in  that  office  during  the  office 
hours  when  filing  is  permitted  and  the 
document  is  received  by  a  person  au¬ 
thorized  to  receive  it. 

(b)  Service  generally.  A  copy  of  each 
document  filed  in  a  proceeding  before  the 
Office  of  Hearings  and  Appeals  must  be 
served  by  the  filing  party  on  the  other 
party  or  parties  in  the  case.  In  all  cases 
where  a  party  is  represented  by  an  at¬ 
torney,  such  attorney  will  be  recognized 
as  fully  controlling  the  case  on  behalf  of 
his  client,  and  service  of  any  document 
relating  to  the  proceeding  shall  be  made 
upon  such  attorney  in  addition  to  any 
other  service  specifically  required  by  law 
or  by  rule,  order,  or  regulation  of  an  Ap¬ 
peals  Board,  Where  a  party  is  repre¬ 
sented  by  more  than  one  attorney,  serv¬ 
ice  upon  one  at  the  attorneys  diall  be 
sufficient. 


(c)  Retention  of  documents.  All  docu- 
ments,  books,  records,  papers,  etc.,  re¬ 
ceived  in  evidence  in  a  hearing  or  sub¬ 
mitted  for  the  record  in  any  proceeding 
before  the  Office  of  Hearings  and  Ap- 
peals  will  be  retained  with  the  official 
record  of  the  proceeding.  However,  the 
withdrawal  of  original  documents  may 
be  permitted  while  the  case  is  pending 
upon  the  submission  of  true  copies  in 
lieu  thereof.  When  a  decision  has  become 
final,  an  Appeals  Board  may,  upon  re¬ 
quest  and  after  notice  to  the  other  party, 
in  its  discretion  permit  the  withdrawal 
of  original  exhibits  or  any  part  thereof, 
by  the  party  entitled  thereto.  The  sub¬ 
stitution  of  true  copies  of  exhibits  or  any 
part  thereof  may  be  required  by  the 
Board  in  its  discretion  as  a  condition  of 
granting  permission  for  such  withdrawal. 

(d)  Record  address.  Every  person  who 
files  a  document  for  the  record  in  con¬ 
nection  with  any  proceeding  before  the 
Office  of  Hearings  and  Appeals  shall  at 
the  time  of  his  initial  filing  in  the  matter 
state  his  address.  Thereafter  he  must 
promptly  inform  the  office  in  which  the 
matter  is  pending  of  any  change  in  ad¬ 
dress,  giving  the  docket  or  other  appro¬ 
priate  numbers  of  all  matters  in  which 
he  has  made  such  a  filing.  The  successors 
of  such  person  shall  likewise  promptly 
Inform  such  office  of  their  interest  in 
the  matters  and  state  their  addresses. 
If  a  person  fails  to  furnish  a  record  ad¬ 
dress  as  required  herein,  he  will  not  be 
entitled  to  notice  in  connection  with  the 
proceedings. 

(e)  Computation  of  time  for  filing  and 
service.  Except  as  otherwise  provided  by 
law,  in  computing  any  p.  .iod  of  time  pre¬ 
scribed  for  filing  and  serving  a  dociunent, 
the  day  upon  which  the  decision  or  docu¬ 
ment  to  be  appealed  from  or  answered 
was  served  or  the  day  of  any  other  event 
after  which  the  designated  period  of  time 
begins  to  run  is  not  to  be  included.  The 
last  day  of  the  period  so  computed  is  to 
be  included,  tmless  it  is  a  Saturday.  Sun¬ 
day,  Federal  legal  holiday,  or  other  non¬ 
business  day,  in  which  event  the  period 
runs  until  the  end  of  the  next  day  which 
is  not  a  Satmday,  S\mday,  Federal  legal 
holiday,  or  other  nonbusiness  day.  'When 
i  the  time  prescribed  or  allowed  is  7  days  or 
'>  less,  intermediate  Saturdays,  Sundays, 

■  Federal  legal  holidays  and  other  non- 

■  business  days  shall  be  excluded  in  the 
s  computation. 

(f)  Extensions  of  time.  (1)  The  time 
for  filing  or  serving  any  document  may  be 
1  extended  by  the  Appeals  Board  or  other 
;  officer  before  whom  the  proceeding  is 
s  pending,  except  for  the  time  for  filing 
r  a  notice  of  appeal  and  except  where  such 
s  extension  is  contrary  to  law  or  regulation. 

(2)  A  request  for  an  extension  of  time 
i  must  be  filed  within  the  time  allowed 
f  for  the  filing  or  serving  of  the  document 
t  and  must  be  filed  in  the  same  office  in 
®  which  the  document  in  coimection  with 
^  which  the  extension  is  requested  must 
^  be  filed. 


§  4.23  Transcript  of  hearings. 

Hearings  will  be  recorded  verbatim  and 
transcripts  thereof  shall  be  made  when 
requested  by  interested  parties,  costs  d 
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wnscripts  to  be  borne  by  the  requesting 
oarties.  Pees  for  transcripts  prepared 
recordings  by  Office  of  Hearings 
and  Appeals  wnployees  will  be  at  rates 
which  cover  the  cost  of  manpower,  ma¬ 
chine  use  and  materials,  plus  25  percent, 
adjusted  to  the  nearest  5  cents.  If  the 
reporting  is  done  pursuant  to  a  contract 
between  the  reporter  and  the  Depart¬ 
ment  of  the  Interior  agency  or  office 
which  is  involved  in  the  proceeding,  or 
the  Office  of  Hearings  and  Appeals,  fees 
for  transcripts  will  be  at  rates  estab¬ 
lished  by  the  contract. 

§  4.24  Basis  of  decision. 

(a)  Record.  (1)  The  record  of  a  hear¬ 
ing  shall  consist  of  the  transcript  erf 
testimony  or  siunmsu^  of  testimony  and 
exhibits  together  with  all  papers  and 
requests  filed  in  the  hearing. 

(2)  If  a  hearing  has  been  held  on  an 
aig)^  pursuant  to  instructions  of  an 
Appeals  Board,  this  record  shall  be  the 
tAe  basis  for  decision  insofar  as  the  re¬ 
ferred  issues  of  fact  are  involved  except 
to  the  extent  that  official  notice  may  be 
tefc«>n  of  a  fact  as  provided  in  paragraph 
(b)  of  this  section. 

(3)  Where  a  hearing  has  been  held  in 
other  proceedings,  the  record  made  shall 
be  the  serfe  basis  for  decision  except  to 
the  extent  that  official  notice  may  be 
taken  of  a  fact  as  provided  in  paragraph 

(b)  of  this  section. 

(4)  In  any  case,  no  decision  on  appeal 
or  after  a  hearing  shall  be  based  upon 
any  record,  statement,  file  or  similar 
document  which  is  not  open  to  inspec¬ 
tion  by  the  parties  to  the  appeal  or 
hearing. 

(b)  Offleial  notice.  Official  notice  may 
be  taken  of  the  public  records  of  the 
Department  of  the  Interior  and  of  any 
matter  of  which  the  courts  may  take 
Judicial  notice. 

S  4.25  Oral  argument. 

The  Director  or  an  Appeals  Board  may. 
in  their  discretion,  grant  an  opportunity 
for  oral  argument. 

$  4.26  Subpoena  power  and  witness  pro¬ 
visions  generally. 

(a)  Compulsory  attendance  of  wit¬ 
nesses.  The  examiner,  on  his  own  motion, 
or  on  written  application  of  a  party,  is 
authorized  to  i^ue  subpoenas  requiring 
the  attendance  of  witnesses  at  hearings 
to  be  hdd  before  him  or  at  the  taking 
of  depositions  to  be  held  before  Ifimself 
or  other  officers.  Subpoenas  will  be  issued 
on  a  form  approved  by  the  Director.  A 
subpoena  may  be  served  by  any  person 
who  is  not  a  party  and  is  not  less  than 
18  years  of  age,  and  the  original  sub¬ 
poena  bearing  a  certificate  of  service 
shall  be  filed  with  the  examiner.  A  wit¬ 
ness  may  be  required  bo  attend  a  depo¬ 
sition  or  hearing  at  a  place  not  more 
than  100  miles  from  the  place  of  service. 

(b)  Application  for  subpoena.  Where 
the  file  has  not  yet  been  transmitted  to 
the  examiner,  the  application  for  a  sub¬ 
poena  may  be  filed  in  the  office  of  the 
officer  who  made  the  decision  appealed 
from,  or  in  the  office  of  the  Bureau  of 
band  Management  in  which  the  com¬ 


plaint  was  filed,  in  which  cases  such  of¬ 
fices  will  forward  the  application  to  the 
examiner. 

(c)  Fees  payable  to  witnesses.  (1)  Wit¬ 
nesses  subpoenaed  by  any  party  shall 
be  paid  the  same  fees  and  mileage  as  are 
paid  for  like  service  in  the  District  Courts 
of  the  United  States.  The  witness  fees 
and  mileage  shall  be  paid  by  the  party 
at  whose  instance  the  witness  appears. 

(2)  Any  witness  -who  attends  any 
hearing  or  the  taking  of  any  deposition 
at  the  request  of  any  party  to  the  con¬ 
troversy  without  having  been  subpoenaed 
to  do  so  shall  be  entitled  to  the  same  mile¬ 
age  and  attendance  fees,  to  be  paid  by 
such  party,  to  which  he  would  have  been 
entitled  if  he  had  been  first  duly  sub¬ 
poenaed  as  a  witness  on  behalf  of  such 
party.  This  paragraph  does  not  apply  to 
Government  employees  who  are  called 
as  witnesses  by  the  Government. 

§  4.27  Standards  of  conduct. 

(a)  Inquiries.  All  inquiries  with  re¬ 
spect  to  any  matter  pending  before  the 
Office  of  Hearings  and  Appeals  shall  be 
directed  to  the  Director,  the  Chief  Hear¬ 
ing  Examiner,  or  the  Chairman  of  the 
appropriate  Board. 

(b)  Ex  parte  communications.  There 
shall  be  no  communication  between  any 
party  and  a  member  of  the  Office  of 
Hearings  and  Appeals  concerning  the 
merits  of  a  proceeding,  or  an  appeal, 
unless  such  communication  (if  written) 
is  also  furnished  to  the  other  party,  or 
(if  oral)  is  made  in  the  presence  of  the 
other  party.  The  Board  shall  refuse  to 
receive,  except  as  part  of  the  appeals 
record,  any  information  having  a  sub¬ 
stantial  bearing  upon  an  appeal  from 
persons  who  do  not  represent  a  party  in 
the  appeal  but  have  an  interest  in  the 
decision  to  be  rendered. 

(c)  Disqualification.  An  examiner  or 
Board  member  shall  withdraw  from  a 
case  if  he  deems  himself  disqualified  un¬ 
der  the  recognized  canons  of  judicial 
ethics.  If,  prior  to  a  decision  of  an  exam¬ 
iner  or  an  Appeals  Board,  there  Is  filed 
in  good  faith  by  a  party  an  affidavit  of 
personal  bias  or  disqualification  with 
substantiating  facts,  and  the  examiner 
or  Board  member  concerned  does  not 
withdraw,  the  Board  or  the  Director,  as 
appropriate,  shall  determine  the  matter 
of  disqualification. 

§  4.28  Interlocutory  appeals. 

There  shall  be  no  interlocutory  appeal 
from  a  ruling  of  an  examiner  imless  per¬ 
mission  is  first  obtained  from  an  Appeals 
Board  and  an  examiner  has  certified  the 
interlocutory  ruling  or  abused  his  dis¬ 
cretion  in  refusing  a  request  to  so  cer¬ 
tify.  Permission  will  not  be  granted  ex¬ 
cept  upon  a  showing  that  the  ruling 
complained  of  involves  a  controlling 
question  of  law  and  that  an  immediate 
appeal  therefrom  may  materially  ad¬ 
vance  the  final  decision.  An  interlocutory 
appeal  shaU  not  operate  to  suspend  the 
hearing  xmless  otherwise  ordered  by  the 
Board. 

§  4.29  Remands  from  courts. 

Whenever  any  matter  is  remanded 
from  any  court  for  fiu*ther  proceedings. 


and  to  the  extent  the  court’s  directive 
and  time  limitations  will  permit,  the 
parties  shall  be  allowed  an  opportunity 
to  submit  to  the  appropriate  Appeals 
Board  a  report  recommending  proce¬ 
dures  to  be  followed  in  order  to  comply 
with  the  comii’s  order.  The  Board  will 
review  the  reports  and  enter  special  or¬ 
ders  governing  the  handling  of  matters 
remanded  to  it  for  further  proceedings 
by  any  court. 

§  4.30  Information  required  by  forms. 

Whenever  a  regulation  of  the  Office 
of  Hearings  and  Appeals  requires  a  form 
approved  or  prescribed  by  the  Director, 
the  Director  may  in  that  form  require 
the  submission  of  any  information  which 
he  considers  to  be  necessary  for  the  ef¬ 
fective  administration  of  that  regulation. 

Subpart  C — Special  Rules  Applicable 
to  Contract  Appeals 

Authoritt:  The  provisions  of  this  Subpart 
C  also  issued  under  authority  of  5  U.S.C.  sec. 
301. 

[Cross  reference:  See  Subpart  A  for  the 
authority.  Jurisdiction  and  membership  of 
the  Board  of  Contract  Api>eals  within  the 
Office  of  Hearings  and  Appeals.  For  general 
rules  applicable  to  proceedings  before  the 
Board  of  Contract  Appeals  as  well  as  the 
other  Appeals  Boards  of  the  Office  of  Hear¬ 
ings  and  Appeals,  see  Subpart  B.] 

Gthdelines 
§  4.100  Guidelines. 

(a)  When  an  appeal  is  taken  pursuant 
to  a  disputes  clause  in  a  contract  which 
limits  appeals  to  disputes  concerning 
questions  of  fact,  the  Board  may  in  its 
discretion  hear,  consider,  and  decide  all 
questions  of  law  necessary  for  the  com¬ 
plete  adjudication  of  the  issue. 

(b)  Emphasis  is  placed  upon  the  sound 
administration  of  the  rules  in  this  sub¬ 
title  in  specific  cases,  because  it  is  im¬ 
practicable  to  articulate  a  rule  to  fit  every 
possible  circumstance  which  may  be  en¬ 
countered.  The  rules  will  be  interpreted 
so  as  to  secure  a  Just  and  inexpensive 
determination  of  appeals  without  unnec¬ 
essary  delay.  Preliminary  procedures  are 
available  to  encourage  full  dlsclosiire  of 
relevant  and  material  facts,  and  to  dis¬ 
courage  xmwarranted  surprise.  All  time 
limitations  specified  for  various  proce¬ 
dural  actions  are  computed  as  maxi- 
mums,  and  are  not  to  be  fully  exhausted 
if  the  action  described  can  be  accom¬ 
plished  in  a  lesser  period.  Where  it  has 
authority  to  extend  time  limitations,  the 
Board  may  extend  them  In  appropriate 
circumstances,  on  good  cause  shown. 
Whenever  reference  is  made  to  contrac¬ 
tor,  appellant,  contracting  officer,  re¬ 
spondent  and  parties,  this  shall  Include 
respective  coimsel  for  the  parties  as 
soon  as  appropriate  notices  of  appear¬ 
ance  have  been  filed  with  the  Board. 

Rules 

PRELIMINASY  PROCEDURES 
§  4.101  Who  may  appeal. 

Any  contractor  may  appeal  to  the 
Board  of  Contract  Appeals,  Office  of 
Hearings  and  Appeals,  from  decisions 
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of  contracting  officers  of  any  bureau  or 
office  of  the  Department  of  the  Interior, 
or  their  authorized  representatives  or 
other  authorities,  on  disputed  questions, 
under  contract  provisions  requiring  the 
determination  of  such  appeals  by  the 
head  of  the  agency  or  his  duly  authorized 
representative  or  Board. 

§  4.102  Appeals;  how  taken. 

(a)  Notice  of  appeal.  Notice  of  an  ap¬ 
peal  must  be  in  writing  (a  suggested  form 
of  notice  appears  herein  following 
S  4.128) .  The  original,  together  with  two 
copies,  may  be  filed  with  the  contracting 
officer  from  whose  decision  the  appeal  is 
taken.  The  notice  of  appeal  must  be 
mailed  or  otherwise  filed  within  the  time 
specified  therefor  in  the  contract. 

(b)  Contents  of  notice  of  appeal.  A  no¬ 
tice  of  appeal  should  indicate  that  an 
appeal  is  thereby  intended,  and  should 
identify  the  contract  (by  number),  the 
Department’s  b\ireau  or  office  cognizant 
of  the  dispute,  and  the  decision  from 
which  the  appeal  is  taken.  The  notice  of 
appeal  should  be  signed  personally  by  the 
appellant  (the  contractor  making  the  ap¬ 
peal)  ,  or  by  an  authorized  officer  of  the 
appellant  corporation  or  member  of  the 
appellant  firm,  or  by  the  contractor’s 
duly  authorized  representative  or  attor¬ 
ney.  The  complaint  referred  to  in  S  4.107 
may  be  filed  with  the  notice  of  appeal, 
or  the  contractor  may  designate  the  no¬ 
tice  of  amieal  as  a  complaint,  if  it  other¬ 
wise  fidfills  the  requirements  of  a 
complaint.^ 

§  4.103  Action  by  the  contracting  officer. 

(a)  Transmittal  of  appeal.  When  a  no¬ 
tice  of  appeal  in  any  form  has  been  re¬ 
ceived  by  the  contracting  officer,  he  shall 
endorse  thereon  the  date  of  mailing  (or 
the  date  of  receipt,  if  the  notice  was 
otherwise  conveyed)  and  within  5  days 
shall  forward  said  notice  of  appeal  to  the 
Board  by  certified  mail.  At  the  same  time, 
he  shall  notify  the  Department’s  Office 
of  the  Solicitor,  in  accordance  with  in¬ 
structions  of  the  Solicitor,  that  the  ap¬ 
peal  has  been  received  in  order  that  a 
Department  counsel  may  be  appointed. 

(b)  Compilation  and  transmittal  of 
appeal  file.  Following  receipt  of  a  notice 
of  appeal,  or  advice  that  an  ai^eal  has 
been  filed,  the  contracting  officer  shall 
prcHnptly,  and  in  any  event  within  35 
days,  compile  and  transmit  to  the  Board 
the  appeal  file  (copies  of  all  documents 
pertinent  to  the  appeal).  The  contract¬ 
ing  officer  shall  forward  a  duplicate  copy 
of  the  appeal  file  to  the  Department 
Counsel. 

(1)  The  appeal  file  shall  include  the 
following: 

(i)  TTie  findings  of  fact  and  the  de¬ 
cision  frcMn  which  the  appeal  is  taken, 
and  the  letter  or  letters  or  other  docu¬ 
ments  of  claim  in  response  to  which  the 
decision  was  issued; 

(ii)  The  contract,  and  pertinent  plans, 
specificaticms,  amendments,  and  change 
orders; 

(ill)  Correspondence  between  the  par¬ 
ties  and  other  data  pertinent  to  the 
a];4)eal; 


(iv)  Transcripts  of  any  testimony 
taken  during  the  course  of  proceedings, 
and  affidavits,  or  statements  of  any  wit¬ 
nesses  on  the  matter  in  dispute  made 
prior  to  the  filing  of  the  notice  of  appeal 
with  the  Board; 

(v)  Such  additional  information  as 
may  be  considered  material. 

(c)  Providing  appellant  opportunity 
to  comment  on  appeal  file.  At  the  time  of 
transmittal  of  the  appeal  file  to  the 
Board,  the  contracting  officer  shall  notify 
the  appellant,  provide  Hfin  with  a  listing 
of  its  contents,  and  allow  him  to  ex¬ 
amine  the  file  at  the  office  of  the  con¬ 
tracting  officer,  at  the  office  of  the  Board, 
or  at  a  suitable  alternative  departmental 
office,  for  the  opportimity  of  satisfying 
himself  as  to  its  contents,  and  furnish¬ 
ing  any  additional  documentation  he 
deems  pertinent  to  the  appeal.  With  his 
transmittal  to  the  Board,  the  contract¬ 
ing  officer  shall  certify  that  the  appellant 
has  been  provided  with  the  above- 
described  listing.  \ 

§  4.104  Board  action  upon  receipt  of 
appeal  file. 

Upon  receipt  by  the  Board  of  the  notice 
of  appeal  (whether  from  the  contracting 
officer  or  appellant) ,  the  Board  will 
promptly  advise  the  contractor  of  receipt 
and  docketing  of  the  notice  of  appeal  and 
the  Board  will  furnish  the  contractor  a 
copy  of  the  rules  in  this  part.  In  the 
event  the  Board  receives  a  notice  of  ap¬ 
peal  which  was  not  filed  with  the  con¬ 
tracting  officer,  a  copy  shall  be  promptly 
transmitted  to  the  latter  by  the  Board. 

§  4.105  Dismissal  for  lack  of  jurisdic¬ 
tion. 

Any  motion  challenging  the  Jurisdic¬ 
tion  of  the  Board  shall  be  filed  promptly. 
Hearing  on  the  motion  shall  be  afforded 
on  amplication  of  either  party,  unless  the 
Board  determines  that  its  decision  on 
the  motion  will  be  deferred  pending  hear¬ 
ing  on  both  the  merits  and  the  motion. 
’The  Board  has  authority  to  raise  at  any 
time  and  on  its  own  motion  the  issue  of 
its  jiulsdiction  to  conduct  a  proceeding 
and  may  afford  the  parties  an  opportu¬ 
nity  to  be  heard  thereon. 

§  4.106  Appearance  by  counsel  Tor  the 
Government. 

Department  counsel  designated  by  the 
Solicitor  of  the  Department  to  represent 
the  agencies,  bureaus,  and  offices  cogni¬ 
zant  of  the  disputes  brought  before  the 
Board  shall  file  notices  of  appearance 
with  the  Board  and  shall  notify  the  ap¬ 
pellant  or  his  attorney  that  they  repre¬ 
sent  the  Government. 

§  4.107  Pleadings. 

(a)  Complaint:  Within  30  days  after 
receipt  of  notice  of  docketing  of  the 
appeal,  the  appellant  shall  file  with 
the  Board  an  original  and  one  copy  of 
a  complaint  setting  forth  simple,  con¬ 
cise  and  direct  statements  of  each  of  his 
claims,  alleging  the  basis  with  appro¬ 
priate  reference  to  contract  provisions 
for  each  claim,  and  the  dollar  amotmt 
claimed.  This  pleading  shall  fulfill  'the 


generally  re<x>gnized  requirements  of  a 
complaint,  although  no  particular  form 
or  formality  is  required.  Letter  size  piq)er 
should  be  used  for  the  complaint  and  for 
all  other  piq>ers  filed  with  the  Board.  A 
copy  of  the  complaint  will  be  served  by 
the  appellant  upon  the  Department  coun¬ 
sel,  or  if  the  latter’s  identity  and  address 
are  not  yet  known,  upon  the  Solicitor, 
UB.  Department  of  the  Interior,  C  be¬ 
tween  18th  smd  19th  Streets  NW.,  Wash¬ 
ington,  DC  20240,  and  service  shall  be  in 
accordance  with  S  4.117.  Should  the 
complaint  not  be  received  within  30  days, 
appellant’s  claim  and  appeal  documents 
may,  if  in  the  opinion  of  the  Board  the 
issues  before  the  Board  are  sufficiently 
defined,  be  deemed  to  set  forth  his  com¬ 
plaint  and  the  Department  counsel  shaii 
be  so  notified. 

(b)  Within  30  days  from  receipt  of 
said  complaint,  or  the  aforesaid  notice 
from  the  Board,  the  Department  counsel 
shall  prepare  and  file  with  the  Board  an 
original  and  one  copy  of  an  answer 
thereto,  setting  forth  simple,  concise, 
and  direct  statements  of  the  Govern¬ 
ment’s  defenses  to  each  claim  asserted 
by  appellant.  This  pleading  shall  fulfill 
the  generally  recogiiized  requirements  of 
an  answer,  and  shall  set  forth  any  afiBrm- 
ative  defenses  or  counterclaims,  as  ap¬ 
propriate.  One  copy  of  the  answer  will 
be  served  by  the  Department  counsel 
upon  the  appellant  in  suxsordance  with 
S  4.117.  Should  the  answer  not  be  re¬ 
ceived  within  30  days,  the  Board  may,  in 
its  discretion  enter  a  general  denial  on 
behalf  of  the  Government,  and  the 
pellant  shall  be  so  notified. 

§  4.108  Amendments  of  pleadings  or 
record. 

(a)  The  Board  may,  in  its  discretion, 
upon  its  own  initiative  or  upon  applica¬ 
tion  by  a  party,  order  a  party  to  make 
a  more  definite  statement  of  the  com¬ 
plaint  or  answer,  or  to  reply  to  an  answer. 

4b)  The  Board  may,  in  its  discretimt 
and  within  the  proper  scope  of  the  ap- 
pesd,  permit  party  to  amend  his  pleadi^ 
upon  conditions  just  to  both  parties. 
When  issues  within  the  prwer  scope  of 
the  appeal,  but  not  raised  by  the  plead¬ 
ings  or  the  app>eal  file  described  in  S  4.103 
(b)(1)  are  tried  by  express  or  implied 
consent  of  the  parties,  or  by  permission  of 
the  Board,  they  shall  be  treated  in  all 
respects  as  if  they  had  been  raised 
therein.  In  such  instances  motions  to 
amend  the  plesulings  to  conform  to  the 
proof  may  be  entered,  but  sire  not  re¬ 
quired.  If  evidence  is  objected  to  at  a 
hearing  on  the  groimd  that  it  is  not 
within  the  issues  raised  by  the  pleadings 
or  said  appeal  file  (which  shall  deemed 
part  of  the  pleadings  for  this  purpose), 
it  may  be  admitted  within  the  prcvcf 
scope  of  the  appeal:  Provided,  however, 
That  the  objecting  party  may  be  granted 
a  continuance  if  necessary  to  enable  him 
to  meet  such  evidence. 

§  4.109  Hearing — election. 

Within  15  days  after  the  Government’s 
answer  has  been  served  upon  the  appel¬ 
lant,  or  within  20  days  of  the  date  upon 


FEDERAL  REGISTER,  VOL.  36,  NO.  73— THURSDAY,  APRIL  15,  1971 


lULES  AND  REGULATIONS 


7191 


which  the  Board  enters  a  goieral  denial 
on  of  the  Govemmait,  notiflca- 

as  to  whether  <me  or  both  of  the 
nartles  desire  an  oral  hearing  <ni  the 
umeal  should  be  given  to  the  Board,  in 
the  evoit  eitoer  party  requests  an  oral 
tioaring,  the  Board  will  schedule  the  same 
as  hereinafter  provided.  In  the  event  both 
parties  waive  an  oral  hearing,  the  Board, 
unless  it  directs  an  oral  hearing,  will 
decide  the  appeal  on  the  record  before 
it  supplemented  as  it  may  permit  or 
direct.  A  party  failing  to  elect  an  oral 
hearing  within  the  time  limitations 
specified  in  this  section  may  be  deemed 
to  have  submitted  its  case  on  the  record. 

§  4.1 10  Prehearing  briefs. 

Based  on  an  examination  of  the  appeal 
file,  the  pleadings,  and  a  determination 
of  Wther  the  arguments  and  author¬ 
ities  addressed  to  the  issues  are  ade¬ 
quately  set  forth  therein,  the  Board  may, 
in  its  discretion,  require  the  parties  to 
«Amit  prehearing  briefs  in  any  case  in 
which  a  hearing  has  been  elected  pur¬ 
suant  to  S  4.109.  In  the  absence  of'  a 
Board  requirement  therefor,  either  party 
may,  in  its  discretion,  and  upon  appro¬ 
priate  and  sufficient  notice  to  the  other 
party,  furnish  a  prehesulng  brief  to  the 
Board.  In  any  case  where  a  prehearing 
brief  is  submitted,  it  shall  be  furnished 
so  as  to  be  received  by  the  Board  at  least 
15  days  prior  to  the  date  set  for  hearing, 
and  a  copy  shall  be  furnished  simul¬ 
taneously  to  the  other  party  as  previously 
arranged. 

§  4.111  Prehearing  or  presubmission 
conference. 

Whether  the  case  is  to  be  submitted 
without  a  hearing,  or  heard  pursuant  to 
H  4.118  through  4.123,  the  Board  may 
upon  its  own  initiative  or  upon  the  im¬ 
plication  of  either  party,  call  upon  the 
parties  to  appear  before  a  member  or 
ciaminer  of  the  Board  fm*  a  conference 
to  consider: 

(a)  The  simplification  or  clarification 

the  issues; 

(b)  The  possibility  of  obtaining  stipu¬ 
lations,  admissions,  agreements  on  docu¬ 
ments,  understandings  on  matters  al¬ 
ready  of  record,  or  similar  agreements 
whi(h  will  avoid  unnecessary  proof; 

(c)  The  limitation  of  the  niimber  of 
expert  witnesses,  or  avoidance  of  similar 
cumulative  evidence,  if  the  case  is  to  be 
heard; 

(d)  The  possibility  of  agreement  dis¬ 
posing'  of  all  or  any  of  the  issues  in 
dispute; 

(e)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  appeal. 

Any  conference  results  that  are  not 
reflected  in  a  transcript  shall  be  reduced 
to  writing  by  the  Board  member  or  t^ 
Board  examiner.  This  writing  shall  there¬ 
after  constitute  part  of  the  record. 

§  4.112  Submis!>ion  ivithout  a  hearing. 

Either  party  may  elect  to  waive  a  hear- 
mg  and  to  submit  his  case  upon  the 
^rd  record,  as  settled  piu*suant  to 
*  Such  wavier  shall  not  affect  the 
other  party’s  rights  under  §  4.109.  In  the 


event  of  such  election  (see  the  time  limi¬ 
tations  for  election  in  S  4.109) ,  the  sub¬ 
mission  may  be  supplemented  by  oral 
argument  (transcribed  if  requested)  and 
by  briefs. 

§  4.113  Accelerated  procedure. 

When  a  very  strong  showing  is  made 
that  there  is  a  reason  (e.g.,  hardship  to 
the  contractor)  for  utilization  of  an  ac¬ 
celerated  procedure,  the  Board  will 
tmdertake  to  issue  an  appeal  decision  on 
an  expedited  basis,  without  regard  to  the 
normal  position  of  the  appeal  on  the 
docket.  Under  this  accelerated  procedure, 
the  case  win  be  further  expedited  if  the 
parties  elect  to  waive  pleadings  and  elect 
to  waive  a  hearing,  thus  submitting  the 
matter  for  decision  on  the  record.  In  aU 
other  respects  these  rules  will  apply. 

§  4.114  Settling  of  the  record. 

(a)  A  case  submitted  on  the  record 
pursuant  to  S  4.112  shall  be  ready  for 
decision  when  the  parties  are  so  notified 
by  the  Board.  A  case  which  Is  heard  shaU 
be  ready  for  decision  upon  receipt  of 
transcript,  or  upon  receipt  of  briefs  when 
briefs  are  to  be  submitted.  At  any  time 
prior  to  the  date  that  a  case  is  ready  for 
decision,  either  party,  upon  notice  to  the 
other,  may  supplement  the  record  with 
docmnents  and  exhibits  deemed  relevant 
and  material  by  the  Board.  The  Board 
upon  its  own  Initiative  may  call  upon 
either  party,  with  appropriate  notice  to 
the  other,  for  evidence  deaned  by  it  to 
be  relevant  and  material.  The  weight  to 
be  attached  to  any  evidence  of  record 
will  rest  within  the  sound  discretion  of 
the  Board.  Either  party  may  at  any  stage 
of  the  proceeding,  on  notice  to  the  other 
party,  raise  objection  to  material  in  the 
record  or  offer^  into  the  record,  on  the 
grounds  of  relevancy  and  materiality. 

(b)  The  Board  record  shall  consist  of 
the  appeal  file  described  in  §  4.103(b)  (1) 
and  any  additional  material,  pleadings, 
prehearing  briefs,  record  of  prehearing, 
or  presubmission  conferences,  deposi¬ 
tions,  interrogatories,  admissions,  tran¬ 
scripts  of  hearing,  hearing  exhibits,  and 
posthearing  briefs,  as  may  tliereafter  be 
developed  piusuant  to  these  rules.  In 
deciding  appeals  the  Board  in  addition 
to  considering  the  Board  record  may 
take  official  notice  of  facts  within  gen¬ 
eral  knowledge. 

(c)  This  record  will  at  all  times  be 
available  for  inspection  by  the  parties  at 
an  appropriate  time  and  place.  In  the 
interest  of  convenience,  prior  arrange¬ 
ments  for  inspection  of  the  file  should 
be  made  with  the  Recorder  of  the  Board. 
Copies  of  material  in  the  record  may  be 
fiunished  to  appellant  as  provided  in 
part  2  of  this  subtitle. 

§  4.115  Depositions. 

(a)  When  permitted.  After,  an  appeal 
has  been  docketed,  the  Board  may,  for 
good  cause  shown,  order  the  taking  of 
testimony  of  any  person  by  deposition 
upon  oral  examination  or  written  inter¬ 
rogatories  before  any  officer  authorized 
to  administer  oaths  at  the  place  of  ex¬ 
amination,  for  use  as  evidence  or  for  the 
purpose  of  discovery.  The  application 


for  order  shall  specify  whether  the  pur¬ 
pose  of  the  d^^osition  is  discovery  or  for 
use  as  evidmtoe. 

(b)  Orders  on  depositions.  The  time, 
Idace,  and  manner  of  taking  depoeitions 
shall  be  govramed  by  orders  of  the  Board. 

(c)  Use  as  evidence.  No  testimony 
taken  by  deposition  shall  be  considered 
as  part  of  the  evidence  in  the  hearing  of 
an  appeal  unless  and  until  such  testi¬ 
mony  is  offered  and  received  in  evidence 
at  such  hearing.  It  will  not  ordinarily  be 
received  in  evidence  if  the  deponent  is 
present  and  can  testify  personally  at 
the  hearing.  In  such  in^nce,  however, 
the  deposition  may  be  used  to  contradict 
or  impeach  the  testimony  of  the  witness 
given  at  the  hearing.  In  cas^  otherwise 
heard  on  the  record,  the  Board  may,  on 
motion  of  either  party  and  in  its  discre¬ 
tion,  receive  depositions  as  evidence  to 
supplement  the  record. 

,  (d)  Expenses.  All  expenses  of  taking 
the  deposition  of  any  person  shall  be 
borne  by  the  party  taking  that  deposi¬ 
tion,  except  that  the  other  party  sh^  be 
entitled  to  copies  of  the  transcript  of  the 
deposition  only  upon  paying  therefor. 

§4.116  Interrogatories  to  parties;  in¬ 
spection  of  documents;  admission  of 
facts. 

For  good  cause  shown,  the  Board  may 
permit  a  party  to  serve  written  inter¬ 
rogatories  upon  the  opposing  party,  order 
a  party  to  produce  and  permit  In^iection 
and  copying  or  photo^phing  of  des¬ 
ignated  documents  relevant  to  the  ap¬ 
peal,  or  permit  the  serving  on  the 
opposing  party  of  a  request  for  admission 
of  facts.  Such  permission  will  be  granted 
and  orders  entered  as  are  consistent  with 
the  objective  of  securing  Just  and  prompt 
detetmination  of  appeals. 

§4.117  Service  papers. 

A  copy  of  all  pleadings,  bri^s,  or  other 
papers  addressed  to  the  Board,  except 
the  appeal  file,  shall  be  served  on  the 
other  party  at  the  time  of  filing  with  the 
Board.  Service  of  papers  may  be  made 
personally  or  by  mailing  same  In  a  sealed 
envelope  addressed  to  the  other  party. 
When  a  party  is  represented  by  an  at¬ 
torney,  certificates  of  mailing  (or  stating 
that  personal  service  was  made)  should 
be  provided  to  the  Board. 

Hearings 

§  4.118  Hearings;  where  and  when  held. 

Hearings  may  be  held  in  Arlington, 
Va.,  or  upon  timely  request  and  for  good 
cause  shown,  the  Board  may  in  its  dis¬ 
cretion  set  the  hearing  on  an  appeal  at  a 
location  other  than  Arlington,  Va.  Hear¬ 
ings  will  be  scheduled  at  the  discretion 
of  the  Board  with  due  consideration  to 
the  regular  order  of  appeals  and  other 
pertinent  factors.  On  request  or  motion 
by  either  party  and  for  good  cause  shown, 
the  Board  may  in  its  discretion  advance 
a  hearing. 

§  4.119  Notice  of  hearings. 

The  parties  shall  be  given  at  least  15 
days’  notice  of  the  time  and  place  set  for 
hearings.  In  scheduling  hearings,  the 
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Board  will  give  due  regard  to  the  desires 
of  the  parties,  and  to  the  requirement  for 
Just  and  prompt  determinaticm  of  ap¬ 
peals.  Receipt  of  a  notice  of  hearing  shall 
be  promptly  acknowledged  by  the  parties. 

A  pally  failing  to  acknowledge  a  notice 
of  hearing  shall  be  deemed  to  have  con¬ 
sented  to  the  indicated  time  and  place 
of  hearing. 

§  4.120  Unexcused  absence  of  a  party. 

The  unexcused  absence  of  a  party  at 
the  time  and  place  set  for  hearing  will 
not  be  occasion  for  delay.  In  the  event 
of  such  absence,  the  hearing  will  pro¬ 
ceed  and  the  case  will  be  regarded,  as 
submitted  by  the  absent  party  as  pro¬ 
vided  in  §  4.112.  The  Board  shall  advise 
the  absent  party  of  the  content  of  the 
proceedings  had  and  that  he  has  5  days 
from  the  receipt  of  such  notice  within 
which  to  show  cause  why  the  appeals 
Should  not  be  decided  on  the  record 
made. 

§  4.121  Nature  of  hearings. 

Hearings  shall  be  as  informal  as  may 
be  reasonable  and  appropriate  in  the 
circumstances.  Appellant  and  respondent 
may  offer  at  a  hearing  on  the  merits  such 
relevant  evidence  as  they  deem  appro¬ 
priate  and  as  would  be  admissible  under 
the  generally  accepted  rules  of  evidence 
ai^lied  in  the  courts  of  the  United  States 
in  nonjmy  trials,  subject,  however,  to 
the  soimd  discretion  of  the  presiding 
member  or  examiner  in  supervising  the 
extent  and  manner  of  presentation  of 
such  evidence.  In  general,  admissibility 
will  hinge  on  relevancy  and  materiality. 
Letters  or  oc^ies  thereof,  affidavits,  or 
other  evidence  not  ordinarily  admissible 
imder  the  generally  accepted  rules  of 
evidence,  may  be  admitted  in  the  discre¬ 
tion  of  the  presiding  member  or  exam¬ 
iner.  The  weight  to  be  attached  to 
evidence  presented  in  any  particular 
form  will  be  within  the  discretion  of  the 
Board,  taking  into  consideration  all  the 
circumstances  of  the  particular  case. 
Stipulations  of  fact  agreed  upon  by  the 
parties  may  be  regarded  and  used  as 
evidoice  at  the  hearing.  The  parties  may 
stipulate  the  testimony  that  would  be 
given  by  a  witness  if  the  witness  were 
present.  The  Board  may  in  any  case  re¬ 
quire  evidence  in  addition  to  that  offered 
by  the  parties. 

§  4.122  Examination  of  witnesses. 

Witnesses  before  the  Board  will  be 
examined  orally  imder  oath  or  affirma¬ 
tion,  unless  the  facts  are  stipulated,  or 
the  presiding  Board  member  or  examiner 
shall  otherwise  order.  If  the  testimony  of 
a  witness  is  not  given  under  oath  the 
presiding  Board  member  or  examiner 
shall  call  to  the  attention  of  the  witness 
the  provisions  of  title  18,  United  States 
Code,  sections  287  and  1001,  prescribing 
penalties  for  knowlingly  making  false 
representations  in  connection  with 
claims  aerainst  the  United  States  or  in 
any  matter  within  the  Jurisdiction  of  any 
department  or  agency  thereof. 


§  4.123  Posdiearing  briefs. 

Posthearing  briefs  may  be  submitted 
upon  such  terms  as  may  be  agreed  upon 
by  the  parties  and  the  presiding  Board 
member  or  examiner  at  the  conclusion  of 
the  hearing. 

DECISIONS 

§  4.124  Decisions. 

Decisions  of  the  Board  will  be  made 
upon  the  record,  as  described  in  S  4.114. 
Copies  thereof  wUl  be  forwarded  simul¬ 
taneously  to  both  parties  by  certified 
mail. 

MOTIONS  FOR  RECONSIDERATION 
§  4.125  Motions  for  reconsideration. 

A  motion  for  reconsideration,  if  filed 
by  either  party,  shall  set  forth  specifically 
the  ground  or  grounds  relied  upon  in  sup¬ 
port  of  the  motion,  and  shall  be  filed 
within  30  days  from  the  date  of  the 
receipt  of  a  copy  of  the  Board’s  decision 
by  the  party  filing  the  motion.  Reconsid¬ 
eration  of  a  decision,  which  may  include 
a  hearing  or  rehearing,  may  be  granted 
if,  in  the  Judgment  of  the  Board,  suffi¬ 
cient  reason  therefor  appears. 

‘  DISMISSAL  WITHOUT  PREJUDICE 
§  4.126  Dismissal  without  prejudice. 

In  certain  cases,  appeals  docketed  be¬ 
fore  the  Board  reach  a  stage  where  the 
Board  is  unable  to  proceed  with  disposi¬ 
tion  thereof  for  reasons  not  within  the 
control  of  the  Board.  In  any  such  case 
where  the  inability  to  take  action  upon 
the  appeal  has  continued,  or  it  appears 
that  it  will  continue,  for  an  inordinate 
lengrth  of  time,  the  Board  may  in  its  dis¬ 
cretion  dismiss  such  appeal  from  its 
docket  without  prejudice  to  its  restora¬ 
tion  when  the  c.ause  of  delay  has  been 
removed,  and  when  the  parties  have  com¬ 
plied  with  conditions  specified  by  the 
Board  in  its  dismissal  order. 

SANCTIONS 

§  4.127  Sanctimis. 

In  the  event  of  failure  of  a  party  to 
comply  with  a  request  of  the  Board  for 
production  of  documents  or  other  ma¬ 
terial,  or  to  make  available  an  officer, 
director,  official,  or  employee  of  such 
party,  or  failure  to  answer  written  inter¬ 
rogatories  or  questions  on  oral  examina¬ 
tion  without  showing  Just  cause  or  excuse 
for  such  failure  to  the  Board,  the  Board 
may  (a)  decide  the  fact  or  issue  relating 
to  the  material  which  the  Board  has 
requested  to  be  produced,  or  relating  to 
what  might  have  been  elicited  from  the 
person  whose  testimony  was  requested, 
in  accordance  with  the  claim  of  the  other 
party  or  in  accordance  with  other  evi¬ 
dence  available  to  the  Board;  (b)  dlsmisw 
all  or  part  of  an  appeal  in  appropriate 
circumstances;  or  (c)  make  such  other 
ruling  as  the  Board  determines  is  Just 
and  proper. 

REMANDS  FROM  COURTS 
§  4.128  Remands  from  courts. 

Whenever  any  matter  is  remanded  to 
the  Board  from  any  court  for  further 


proceedings,  each  of  the  parties  shall 
within  20  days  of  such  remand,  submit  a 
report  to  the  Board,  recommending  pro¬ 
cedures  to  be  followed  in  order  to  comply 
with  the  court’s  order.  ’The  Board  will  re¬ 
view  the  reports  and  enter  special  orders 
governing  the  handling  of  matters  re¬ 
manded  to  it  for  further  proceedi^ 
by  any  court.  To  the  extent  the  court’s 
directive  and  time  limitations  will  permit 
such  orders  will  conform  to  the  rules  in 
this  part. 

Appendix  I — Notice  of  Appeal 
Boakd  of  Contract  Appeals, 

Office  of  Hearings  and  Appeals, 

U.S.  Department  of  the  Interior, 

4015  Wilson  Boulevard, 

Arlington,  VA  22203. 


(Date) 


(Name  of  Contractor) 


(Address) 

Contract  No _ 

(Invitation  No.) 
Sp^flcatlons  No _ 


(Name  and  Location  of  Project) 


(Name  of  Bureau  or  Office) 

The  undersigned  contractor  appeals  to  the 
Board  of  Contract  Appeals  from  decision  or 
findings  of  fact  dat^  _ _  by 


(Name  of  Contracting  Officer) 

The  decision  or  findings  of  fact  is  erroneoui 
because: 

(State  specific  facts  and  clrcumstanoes  and 
the  contractual  provisions  Involved.) 


(Signature) 


(•ntle) 

Subpart  D — Special  Rules  Applicablt 

to  Proceedings  in  Indian  Probats, 

Including  Hearings  and  Appeals 

Authoritt:  The  provisions  of  this  Subpart 
D  issued  under  secs.  1,  2,  36  Stat.  856,  ai 
amended,  866,  as  amended,  sec.  1,  38  Stai 
586,  42  Stat.  1185,  as  amended,  secs.  1,  3,  M 
Stat.  1012,  1022;  25  U.S.C.  372,  373,  374,  373a, 
373b. 

(Cross  reference:  See  Subpart  A  for  the 
authority.  Jurisdiction  and  membership  oi 
the  Board  of  Indian  Appeals  within  the  Office 
of  Hearings  and  Appeals.  For  general  rules 
applicable  to  proceedings  before  the  Board  of 
Indian  Appeals  as  well  as  the  other  Appeals 
Bocurds  of  the  Office  of  Hearings  and  Appeals, 
see  Subpart  B] 

Scope  of  Regulations;  Definitions; 

General  Authority  of  Examiners 

§  4.200  Scope  of  regulations. 

The  regulations  in  this  subpart  govern 
the  procedures  in  settlement  of  trust 
estates  of  deceased  Indians  who  die  pos¬ 
sessed  of  trust  property,  except  deceased 
Indians  of  the  Five  Civilized  Tribes,  de¬ 
ceased  Osage  Indians,  and  the  members 
of  any  tribe  organized  under  25  UB.C.  1 
sec.  476  (1964),  to  the  extent  that  the 
constitution,  bylaws,  or  charter  of  such 
tribe  may  be  inconsistent  with  this 
subpart. 
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( 4J01  Definitions. 

As  used  in  this  subpart: 

(a)  The  term  “Secretary”  means  the 
Secretary  of  the  Interior  or  his  author¬ 
ized  representative; 

(b)  The  term  “Board”  means  the 
3oard  of  Indian  Appeals  in  the  Office 
of  Headings  and  Appeals,  Office  of  the 
Secretary,  authorized  by  the  Secretary 
to  hear,  consider,  and  determine  finally 
for  the  Department  appeals  taken  by  ag¬ 
grieved  parties  from  actions  by  Exam¬ 
iners  on  petitions  for  rehearing  or  re¬ 
opening,  and  allowance  of  attorney 
f06S* 

(c)  The  term  "Commissioner”  means 
the  C(xnmissioner  of  Indian  Affairs  or 
his  authorized  representative; 

(d)  The  term  “Superintendent”  means 
the  Superintendent  or  other  officer  hav¬ 
ing  jurisdiction  over  an  estate,  including 
area  field  representatives  or  one  holding 
equivalent  authority; 

(e)  The  terms  “agency”  and  “Indian 
agency”  mean  the  Indian  agency  or  any 
other  designated  office  in  the  Bureau  of 
Infflan  Affairs  having  jurisdiction  over 
trust  property; 

(f)  "Hearing  Examiner”  (hereinafter 
called  Examiner)  means  any  employee 
of  the  Office  of  Hearings  and  ^p^ils 
ig)0D  whom  authority  has  been  con¬ 
ferred  by  the  Secretary  to  conduct  hear¬ 
ings  in  accordance  with  the  regulations 
in  this  subpart; 

(g)  The  term  “Solicitor”  means  the 
Solicitor  of  the  Department  of  the  In¬ 
terior  or  his  authorized  representative; 

(h)  The  term  “Department”  means 
the  Department  of  the  Interior; 

(i)  The  term  “parties  in  interest” 
means  any  presumptive  or  actual  heir, 
any  beneficiary  under  a  will,  and  any 
party  asserting  a  claim  against  a 
deceased  Indian’s  estate; 

(j)  The  term  “minor”  means  an  indi¬ 
vidual  who  has  not  reached  his  majority 
as  defined  by  the  laws  of  the  State  where 
the  deceased’s  property  is  situated; 

(k)  The  words  “child”  or  “children” 
include  adopted  child  or  children; 

(l)  The  words  “will”  and  “last  will  and 
testament”  include  codicils  thereto; 

(m)  The  term  “trust  property”  mesms 
real  or  personal  property  title  to  which 
is  in  the  United  States  for  the  benefiit  of 
an  Indian.  In  this  subpart  “restricted 
property”  (real  or  personal  property 
held  by  an  Indian  which,  he  may  not 
alienate  without  the  consent  of  the  Sec¬ 
retary  or  his  authorized  r^resentative) 
is  treated  as  if  it  were  trust  pr(«)erty, 
and  conversely  trust  property  is  treated 
as  restricted  property. 

§  4.202  General  authority  of  Examiners. 

Examiners  shall  determine  the  heirs  of 
Indians  who  die  intestate  possessed  of 
trust  property,  except  as  otherwise  pro¬ 
vided  in  514.205(b)  and  4.271;  approve 
or  disapprove  wills  of  deceased  Indians 
disposing  of  trust  property;  and  allow  or 
dteallow  creditors’  claims  against  estates 
of  deceased  Indians. 


§  4.203  Determinations  as  to  nonexist¬ 
ent  persoan  and  other  irregularities 
of  aUotmcnIs. 

(a)  Examiners  shall  hear  and  deter¬ 
mine  whether  trust  pat^ts  covering  al¬ 
lotments  of  land  were  issued  to  nonex¬ 
istent  persons,  and  whether  more  than 
one  trust  patent  covering  allotments  of 
land  had  l^en  issued  to  the  same  person 
imder  different  names  and  numt^rs  or 
through  other  errors  in  identification. 

(b)  If  an  Bbcaminer  determines  under 
paragraph  (a)  of  this  section  that  a  trust 
patent  did  issue  to  an  existing  person  or 
that  separate  persons  did  receive  the 
allotments  under  consideration  and  any 
one  of  them  is  deceased,  without  having 
had  his  estate  probated,  he  shall  proceed 
as  provided  in  §  4.202. 

(c)  If  an  Examiner  determines  imder 
paragraph  (a)  of  this  section  that  a  per¬ 
son  did  not  exist  or  that  there  were  more 
than  one  allotment  issued  to  the  same 
persons,  by  reason  of  unexplained  ab- 
effect,  giving  notice  thereof  to  parties  in 
interest  as  provided  in  5  4.240(b). 

§  4.204  Presumption  of  death. 

(a)  Examiners  shall  receive  evidence 
on  and  determine  the  issue  of  whether 
persons,  by  reason  of  unexplained  ab¬ 
sence,  are  to  be  presumed  dead. 

(b)  If  an  Examiner  determines  that 
an  Indian  person  possessed  of  trust  prop¬ 
erty  is  to  be  presumed  dead,  he  shall  pro¬ 
ceed  as  provided  in  §  4.202. 

§  4.205  Escheat. 

Examiners  shall  determine  whether 
Indian  holders  of  trust  m^operty  have 
died  intestate  without  heirs  and — 

(a)  With  respect  to  trust  pnmerty 
other  than  on  the  public  domain,  shall 
order  the  escheat  of  such  property  in 
accordance  with  25  UB.C.  sec.  373a 
(1964). 

(b)  With  respect  to  trust  iwoperty  on 
the  public  domain,  shall  sulnnit  to  the 
Board  of  Indian  Appeals  the  records 
thereon,  together  with  their  recommen- 
datkms  as  to  the  disposition  of  said  prop¬ 
erty  under  25  UJ3.C.  373b  (1964). 

§  4.206  Determinations  of  nationality  or 
citizenship  and  status  affecting  char¬ 
acter  of  land  titles. 

In  cases  where  the  right  and  duty  of 
the  Government  to  hold  property  in  trust 
depends  thereon.  Examiners  ^all  deter¬ 
mine  the  nationality  or  citizenship,  or 
the  Indian  or  non-Indian  status,  of  heirs 
or  devisees,  or  whether  Indian  heirs  or 
devisees  of  United  States  citizenship  are 
of  a  class  as  to  whose  property  the  Gov¬ 
ernment’s  suspervision  and  trustee^p 
have  been  terminated  (a)  in  current  pro¬ 
bate  proceedings  or  (b)  in  completed  es¬ 
tates  after  reopening  such  estates  under, 
but  without  regard  to  the  3-year  limit  set 
forth  in  §  4.242. 

§  4.207  Compromise  settlement. 

(a)  If  during  the  course  of  the  pro¬ 
bate  of  an  estate  it  shall  develop  that 
an  issue  between  contending  parties  is 


of  such  nature  as  to  be  substantial,  and 
it  further  appears  that  such  issue  may 
be  settled  by  agreement  preferably  in 
writing  by  the  parties  in  interest  to  their 
advantage  and  to  the  advantage  of  the 
United  States,  such  an  agreement  may  be 
approved  by  the  Examiner  imon  findings 
that: 

(1)  All  parties  to  the  compromise  are 
fully  advi^  as  to  all  material  facts; 

(2)  All  parties  to  the  compromise  are 
fully  cognizant  of  the  effect  of  the  com¬ 
promise  upon  their  rights;  and 

(3)  It  is  in  the  best  interest  of  the 
parties  to  settle  rather  than  to  continue 
litigation. 

(b)  In  considering  the  proposed 
settlement,  the  Ebcaminer  may  take  and 
receive  evidence  as  to  the  respective 
values  of  specific  items  of  property.  Su¬ 
perintendents  and  irrigation  project  engi¬ 
neers  shall  supply  all  necessary  infor¬ 
mation  concerning  any  liability  or  lien 
for  payment  of  irrigation  construction 
and  of  irrigation  c^jeration  and  main¬ 
tenance  charges. 

(c)  Upon  an  affirmative  determina¬ 
tion  as  to  all  three  points  specified,  the 
Examiner  shall  issue  such  final  order  of 
distribution  in  the  settlement  of  the 
estate  as  is  necessary  to  approve  the 
same  and  to  accompli^  the  purpose  and 
spirit  of  the  settlement.  Such  order  shall 
be  construed  as  any  other  order  of  dis¬ 
tribution  establishing  title  in  heirs  and 
devisees  and  shall  not  be  construed  as 
a  partition  or  sale  transaction  within  the 
provisions  of  Part  121,  ’Title  25,  Code  of 
Federal  Regulations.  If  land  titles  are 
to  be  transferred,  the  necessary  deeds 
shall  be  prepared  and  executed  at  the 
earliest  possible  date.  Upon  failing  or 
refusal  of  any  party  in  interest  to  execute 
and  deliver  any  deed  necessary  to  accom¬ 
plish  the  settlement,  the  Examiner  shall 
settle  the  issues  and  enter  his  order  as 
if  no  agreement  had  been  attempted. 

(d)  Examiners  are  authorized  to 
approve  all  deeds  or  conveyances  neces¬ 
sary  to  accomplish  a  settlement  under 
this  section. 

COUMENCEHENT  OF  PROBATE  PROCEEDINGS 
§4.210  Commencement  of  probate. 

(a)  Within  the  first  7  days  of  each 
month,  each  Superintendent  shall  pre¬ 
pare  and  furnish  to  the  Examiner  of  the 
apprt^riate  district  a  list  of  the  names 
of  all  Indians  not  previously  reported 
by  him  who  died  leaving  trust  property 
tmder  his  jurisdiction. 

(b)  Within  90  days  of  receipt  of  notice 
of  death  of  an  Indian  who  died  owning 
trust  property,  the  Superintendent  hav¬ 
ing  jurisdiction  thereof  shall  commence 
the  probate  of  the  trust  estate  by  filing 
with  the  appropriate  Examiner  all  data 
shown  in  the  records  relative  to  the 
family  of  the  deceased  and  his  property. 
’The  data  shall  include  but  is  not  limited 
to: 

(1)  A  copy  of  the  death  certificate  or 
its  equivalent; 
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(2)  Data  for  heirship  findings  and 
family  history,  certified  by  the  Superin¬ 
tendent,  on  a  form  approved  by  the 
Director,  Office  of  Heari^s  and  AK>eals, 
such  data  to  contain: 

‘(i)  Hie  facts  and  alleged  facts  of 
deceased’s  marriages,  separations  and 
divorces,  with  copies  of  necessary  sup¬ 
porting  documents; 

(ii)  The  names  and  last  known 
addresses  of  probable  heirs  and  other 
known  parties  in  interest,  including 
known  creditors; 

(iii)  Information  on  whether  the  re¬ 
lationship  of  the  probable  heirs  to  the 
deceased  arose  by  marriage,  blood,  or 
adoption; 

(iv)  The  names,  relationships  to  the 
deceased,  and  last  known  addresses  of 
beneficiaries  and  attesting  witnesses 
when  a  will  or  purported  will  is  involved; 
and 

(V)  If  will  beneficiaries  are  not  prob¬ 
able  heirs  of  the  deceased,  the  names  of 
the  tribes  in  which  they  are  members; 

(3)  A  certified  inventory  of  the  trust 
real  and  personal  property  wherever  sit¬ 
uated,  in  which  ^e  deceased  had  any 
right,  title  or  interest  at  the  time  of 
his  death  (including  all  moneys  and 
credits  in  a  trust  status  whether  in  the 
form  of  bonds,  imdistributed  judgment 
funds,  or  any  other  form  and  the  somce 
of  each  fund  in  the  account),  showing 
both  the  total  estimated  value  of  the  real 
property  and  the  estimated  value  of  the 
deceased’s  interest  therein,  and  the 
amount  and  names  and  addresses  of 
parties  having  an  approved  incumbrance 
against  the  estate; 

(4)  The  original  and  copies  of  all  wills 
in  the  Superintendent’s  custody,  if  any; 
the  original  and  copies  of  codicils  to  and 
revocations  of  wills,  if  any;  and  any 
paper,  instnunent,  or  document  that 
purports  to  be  a  will; 

(5)  The  Superintendent  shall  transmit 
to  the  Examiner  all  creditors’  and  other 
claims  which  have  been  filed  and,  there¬ 
after,  he  shall  transmit  all  additional 
claims  immediately  upon  the  filing 
thereof. 

§  4.211  Notice. 

(a)  An  Examiner  may  receive  and 
hear  proofs  at  a  hearing  to  determine  the 
heirs  of  a  deceased  Indian  or  probate  his 
will  only  after  he  has  caused  notice  of 
the  time  and  place  of  the  hearing  to  be 
posted  at  least  20  days  in  five  or  more 
conspicuous  places  in  the  vicinity  of  the 
designated  place  of  hearing,  and  he  may 
cause  postings  in  such  other  places  and 
reservations  as  he  deems  appropriate. 
A  certificate  showing  the  date  and  place 
of  posting  shall  be  signed  by  the  person 
or  official  who  performs  the  act. 

(b)  The  Examiner  shall  serve  or  cause 
to  be  served  a  copy  of  the  notice  on  each 
party  in  Interest  reported  to  the  Exam¬ 
iner  and  on  each  attesting  witness  if  a 
will  is  offered: 

(1)  By  personal  service  in  sufficient 
time  in  advance  of  the  date  of  the  hear¬ 
ing  to  enable  the  person  served  to  attend 
the  hearing;  or 

(2)  By  mail,  addressed  to  the  person 
at  his  last  known  address,  in  sufficient 


time  in  advance  of  the  date  of  the  hear¬ 
ing  to  enable  the  addressee  served  to 
attend  the  hearing.  The  Examiner  shall 
cause  a  certificate,  as  to  the  date  and 
manner  of  such  mailing,  to  be  made  on 
the  record  copy  of  the  notice. 

(c)  All  parties  in  interest,  known  and 
unknown,  including  creditors,  shall  be 
bound  by  the  decision  based  on  such 
hearing  if  they  lived  within  the  vicinity 
of  any  place  of  posting  during  the  post¬ 
ing  period,  whether  they  had  actual'  no¬ 
tice  of  the  hearing  or  not.  As  to  those 
not  within  the  vicinity  of  the  place  of 
posting,  a  rebuttable  presumption  of 
actual  notice  shall  arise  upon  the  mail¬ 
ing  of  such  notice  at  a  reasonable  time 
prior  to  the  hearing,  imless  the  said 
notice  is  returned  by  the  postal  service  to 
the  Examiner’s  office  unclaimed  by  the 
addressee. 

§  4.212  Contents  of  notice. 

'  (a)  In  the  notice  of  hearing,  the  Ex¬ 
aminer  shall  specify  that  at  the  stated 
time  and  place  he  will  take  testimony  to 
determine  the  heirs  of  the  deceased  per¬ 
son  (naming  him)  .and,  if  a  will  is  offered 
for  probate,  testimony  as  to  the  validity 
of  the  will  describing  it  by  date.  The 
notice  shall  name  all  known  presumptive 
heirs  of  the  decedent,  and,  if  a  will  is 
offered  for  probate,  the  beneficiaries 
imder  such  will  smd  the  attesting  wit¬ 
nesses  to  the  will.  The  notice  shall  cite 
this  subpart  as  the  authority  and  juris¬ 
diction  for  holding  the  hearing,  and  shall 
inform  all  persons  having  an  interest  in 
the  estate  of  the  decedent,  including  per¬ 
sons  having  ciaims  or  accounts  against 
the  estate,  to  be  present  at  the  hearing 
or  their  rights  may  be  lost  by  default. 

(b)  The  notice  shall  state  further  that 
the  hearing  may  be  continued  to  another 
time  and  place.  A  continuance  may  be 
announced  either  at  the  original  hear¬ 
ing  by  the  Examiner  or  by  an  appropri¬ 
ate  notice  posted  at  the  annoimced  place 
of  hearing  on  or  prior  to  the  announced 
hearing  date  and  hour. 

DEPOSITIONS,  DISCOVERT,  AND  PREHEARING 
CONFERENCE 

§  4.220  Production  of  documents  for  in¬ 
spection  and  copying. 

(a)  At  any  stage  of  the  proceeding 
prior  to  the  conclusion  of  the  hearing,  a 
party  in  interest  may  make  a  written 
demand,  a  copy  to  be  filed  with  the  Ex¬ 
aminer,  upon  any  other  party  to  the 
proceeding  or  upon  a  custodian  of  rec¬ 
ords  on  Indians  or  their  trust  property, 
to  produce  for  inspection  and  copying  or 
photographing,  any  documents,  papers, 
records,  letters,  photographs,  or  other 
tangible  things  not  privileged,  relevant  to 
the  issues  which  are  in  the  other  party’s 
or  custodian’s  possession,  custody,  or 
control.  Upon  failure  of  prompt  compli¬ 
ance,  the  Examiner  may  issue  an  appro¬ 
priate  order  upon  a  petition  filed  by  the 
requesting  party.  At  any  time  prior  to 
closing  the  record,  the  Examiner  upon 
his  own  motion,  ititer  notice  to  all  par¬ 
ties,  may  issue  an  order  to  any  party  in 
interest  or  custodian  of  records  for  the 
production  of  material  or  information 
not  privileged,  and  relevant  to  the  issues. 


(b)  Custodians  of  official  records  shall 
furnish  and  reproduce  documents,  or 
permit  their  reproduction,  in  accordance 
with  the  rules  governing  the  custody  and 
control  thereof. 

§  4.221  Depositions. 

(a)  Stipulation.  Depositions  may  be 
taken  upon  stipulation  of  the  parties 
Failing  an  agreement  therefor,  deposi¬ 
tions  may  be  ordered  under  paragraphs 
(b)  and  (d)  of  this  section. 

(b)  Application  for  taking  deposition 
When  a  party  in  interest  files  a  written 
application,  the  Examiner  may  at  any 
time  thereafter  order  the  ta^g  of  the 
sworn  testimony  of  any  person  by  depo¬ 
sition  upon  oral  examination  for  the 
purpose  of  discovery  or  for  use  as  evi¬ 
dence  at  a  hearing.  The  application  shtil 
be  in  writing  and  shall  set  forth: 

(1)  The  name  and  address  of  the  pro¬ 
posed  deponent; 

(2)  The  name  and  address  of  that 
person,  qualified  imder  paragraph  (d) 
of  this  section  to  take  depositions,  before 
whom  the  proposed  examination  is  to 
be  made; 

(3)  The  proposed  time  and  place  of 
the  examination,  which  shall  be  at  least 
20  days  after  the  date  of  the  filing  of 
the  application;  and 

(4)  The  reasons  why  such  deposition 
should  be  taken. 

(c)  Order  for  taking  deposition.  11 
after  examination  of  the  application  the 
Examiner  determines  that  the  deposition 
should  be  taken,  he  shall  order  its  taki^. 
The  order  shall  be  served  upon  all  par¬ 
ties  in  interest  and  shall  state: 

(1)  The  name  of  the  deponent; 

(2)  The  time  and  place  of  the  exam¬ 
ination  which  shall  not  be  less  than  15 
days  after  the  date  of  the  order  except 
as  stipulated  otherwise;  and 

(3)  The  name  and  address  of  the  of¬ 
ficer  before  whom  the  examination  is  to 
be  made.  'Die  officer  and  the  time  and 
place  need  not  be  the  same  as  those  re¬ 
quested  in  the  application. 

(d)  Qualifications  of  officer.  Hie  de¬ 
ponent  shall  appear  before  the  Examiner 
or  before  an  officer  authorized  to  admin¬ 
ister  oaths  by  the  law  of  the  United 
States  or  by  ^e  law  of  the  place  of  the 
examination. 

(e)  Procedure  on  examination.  The 
deponent  shall  be  examined  under  oath 
or  affirmation  and  shall  be  subject  to 
cross-exsunination.  The  testimony  of  the 
deponent  shall  be  recorded  by  the  officer 
or  someone  in  his  presence.  An  applicant 
who  requests  the  taking  of  a  person’s 
deposition  shaU  make  his  own  arrange¬ 
ments  for  payment  of  siny  costs  incurred. 

(f)  Submission  to  witness;  changes; 
signing.  When  the  testimony  is  fully 
transcribed,  the  deposition  shall  be  sub¬ 
mitted  to  the  deponent  for  examination 
and  shall  be  read  to  or  by  him,  unless 
such  examination  and  reading  are  waived 
by  the  deponent  or  by  all  other  parties 
in  interest.  Any  changes  in  form  or  sub¬ 
stance  which  the  deponent  desires  to 
make  shall  be  entered  iqion  the  deposi¬ 
tion  by  the  officer  with  a  statement  w 
the  reasons  given  by  the  deponent  for 
making  them.  The  deposition  shall  then 
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])e  signed  by  the  deponmt,  imless  the 
parties  in  interest  by  stipulation  waive 
tbe  signing,  or  the  witness  is  ill  or  can¬ 
not  be  found  or  refuses  to  sign.  If  the 
deposition  is  not  signed  by  the  deponent, 
the  ofiScer  shall  sign  it  and  state  on  the 
record  the  fact  of  the  waiver,  or  of  the 
illness  or  absence  of  the  deponent  or  the 
fact  of  the  refusal  to  sign  together  with 
the  reason,  if  any,  given  therefor;  the 
deposition  may  then  be  used  as  fully 
as  though  signed,  unless  the  Examiner 
holds  that  the  reason  given  for  refusal 
to  sign  requires  rejection  of  the  deposi¬ 
tion  in  whole  or  in  part. 

(g)  Certification  by  officer.  The  officer 
certify  on  the  deposition  that  the 

deponent  was  duly  sworn  by  him  and 
that  the  deposition  is  a  true  record  of 
the  deponent’s  testimony.  He  shall  then 
securely  seal  the  deposition,  together 
with  two  copies  thereof,  in  an  envelope 
and  shall  personally  deliver  or  mail  the 
jiftnw  by  certified  or  registered  mail  to 
the  Examiner. 

(h)  Use  of  depositions.  A  deposition 
ordered  and  taken  in  accord  with  the 
provisions  of  this  section  may  be  used  in 
a  hearing  if  the  Examiner  finds  that  the 
witness  is  absent  and  his  presence  cannot 
be  readily  obtained,  that  the  evidence  is 
otherwise  admissible,  and  that  circum¬ 
stances  exist  that  noake  it  desirable  in 
the  interest  of  fairness  to  allow  the  dep¬ 
osition  to  be  used.  If  a  deposition  has 
been  taken,  and  the  party  in  interest 
on  whose  application  it  was  taken  re¬ 
fuses  to  offer  the  deposition,  or  any  part 
thereof,  in  evidence,  any  other  party  in 
interest  or  the  Examiner  may  introduce 
the  deposition  or  any  portion  thereof  on 
wUch  he  wishes  to  rely. 

§4.222  Written  interrogatories;  admis¬ 
sion  of  facts  and  documents. 

At  any  time  prior  to  a  hearing  and  in 
snfBcient  time  to  permit  answers  to  be 
filed  before  the  hearing,  a  party  in  inter¬ 
est  may  serve  upon  any  other  party  in 
interest  written  interrogatories  and  re¬ 
quests  for  admission  of  facts  smd  docu¬ 
ments  by  filing  such  application  and  re¬ 
quests  with  the  Examiner,  who  shall 
thereimon  transmit  a  copy  to  the  party 
in  interest  for  whom  they  are  Intended. 
Such  interrogatories  and  requests  for 
admissions  shall  be  drawn  with  the  pur¬ 
pose  of  defining  the  issues  in  dispute  be¬ 
tween  the  parties  and  facilitating  the 
presentation  of  evidence  at  the  hesuing. 
Answers  shall  be  served  upon  the  Ex¬ 
aminer  within  15  days  from  the  date  of 
service  of  such  interrogatories  or  with¬ 
in  such  other  period  of  time  as  may  be 
agreed  upon  by  the  parties  or  prescribed 
by  the  Examiner.  A  copy  of  the  answers 
shall  be  transmitted  by  the  Examiner  to 
the  party  propoimding  the  interroga¬ 
tories.  WiUiin  10  days  after  service  of 
writtMi  interrogatories  are  made  upon 
him,  a  party  in  interest  so  served  msiy 
serve  cross-interrogatories  for  answer  by 
the  witness  to  be  Interrogated. 

§  4.223  Objections  to  and  limitations  on 
production  of  documents,  deposi¬ 
tions,  and  interrogatoricfl. 

The  Examiner,  upon  motion  timdy 
made  by  any  party  in  interest,  proper  no¬ 


tice,  and  good  cause  shown,  may  direct 
that  proceedings  under  §§4.220,  4.221, 
smd  4.222  shall  be  conducted  only  under, 
and  in  accordance  with,  such  limitation 
as  he  deems  necessary  and  appropriate 
as  to  documents,  time,  place,  and  scope. 
The  Examiner  may  act  on  his  own  mo¬ 
tion  only  if  imdue  delay,  dilatory  tactics, 
and  unreasonable  demands  are  made  so 
as  to  delay  the  orderly  progress  of  the 
proceecUng  or  cause  imacceptable  hard¬ 
ship  upon  a  party  or  witness. 

§  4.224  Failure  to  comply  ivith  orders. 

In  the  event  of  the  failure  of  a  party 
to  comply  with  a  request  for  the  produc¬ 
tion  of  a  document  under  §  4.220 ;  or  on 
the  failure  of  a  party  to  appear  for  ex¬ 
amination  under  §  4.221  or  on  the  failure 
of  a  party  to  respond  to  interrogatories 
or  requests  for  admissions  imder  §  4.222; 
or  on  the  failure  of  a  party  to  comply 
with  an  order  of  the  Examiner  issued 
imder  §  4.223  without,  in  any  of  such 
events,  showing  an  excuse  or  explanation 
satisfactory  to  the  Examiner  for  such 
failure,  the  Examiner  may: 

(a)  Decide  the  fact  or  issue  relating  to 
the  material  requested  to  be  produced,  or 
the  subject  matter  of  the  probable  testi¬ 
mony,  in  accordance  with  the  claims 
of  the  other  party  in  interest  or  in  ac¬ 
cordance  with  other  evidence  available 
to  the  Examiner;  or 

(b)  Make  such  other  ruling  as  he 
determines  Just  and  proper. 

§  4.225  Prehearing  ccmference. 

The  Examiner  may,  upon  his  own  mo¬ 
tion  or  upon  the  request  of  any  party  in 
interest,  call  upon  the  parties  to  appear 
for  a  ccmference  to: 

(a)  Simplify  or  clarify  the  issues; 

vb)  Obtain  stipulations,  admissions, 
agreements  on  documents,  understand¬ 
ings  on  matters  already  of  record,  or 
similar  agreements  which  will  avoid  un¬ 
necessary  proof; 

(c)  Limit  the  number  of  expert  or 
other  witnesses  in  avoidance  of  exces¬ 
sively  cumulative  evidence; 

(d)  Effect  possible  agreement  dispos¬ 
ing  of  all  or  any  of  the  issues  in  dis¬ 
pute;  and 

(e)  Resolve  such  other  matters  as  may 
simplify  and  shorten  the  hearing. 

HEARINGS 

§  4.230  Examiner;  authority  and  duties. 

The  authority  of  the  Examiner  in  all 
hearings  in  estate  proceedings  includes, 
but  is  not  limited  to,  authority: 

(a)  To  administer  oaths  and  affirma¬ 
tions; 

(b)  To  issue  subpoenas  under  the  pro¬ 
visions  of  25  UJ3.C.  374  (1964)  upon  his 
own  initiative  or  within  his  discretion 
upon  the  request  of  any  party  in  interest, 
to  any  person  whose  testimony  he 
believes  to  be  material  to  a  hearing.  Upon 
the  failure  or  refusal  of  any  person  upon 
whcxn  a  sulmoena  shall  have  been  served 
to  i^pear  at  a  hearing  or  to  testify,  the 
Examiner  may  file  a  petition  in  the 
appropriate  UH.  District  Ctourt  for 
the  issuance  of  an  order  requiring 
the  appearance  and  testimony  of  the 
witness: 


(c)  To  permit  any  party  in  interest 
to  cross-examine  any  witness; 

(d)  To  appoint  a  guardian  ad  litem 
to  represent  any  minor  or  incompetent 
party  in  interest  at  hearings; 

(e)  To  rule  upon  offers  of  procf  and 
receive  evidence; 

(f)  To  take  and  cause  depositions  to 
be  taken  and  to  determine  their  scope; 
and 

(g)  To  otherwise  regulate  the  course 
of  the  hearing  and  the  conduct  of  wit¬ 
nesses,  parties  in  interest,  and  attorneys 
at  law  appearing  therein. 

§  4.231  HearingK. 

(a)  All  testimony  in  Indian  probate 
hearings  shall  be  under  oath  and  shall 
be  taken  in  public  except  in  those  cir¬ 
cumstances  which  in  the  opinion  of  the 
Examiner  Justify  all  but  parties  in  in¬ 
terest  to  be  excluded  from  the  hearing. 

(b)  The  proceedings  of  hearings  shall 
be  recorded  verbatim  and  transcribed 
and  made  a  part  of  the  record. 

(c)  The  record  shall  include  a  show¬ 
ing  of  the  names  of  all  parties  in  interest 
and  of  attorneys  who  attended  such 
hearing. 

§  4.232  Evidence;  form  and  admissi¬ 
bility. 

(a)  Parties  in  interest  may  offer  at  a 
hearing  such  relevant  evidence  as  they 
deem  appropriate  imder  the  generally 
accepted  rules  of  evidence  of  the  State 
in  which  the  evidence  is  taken,  subject 
to  the  Examiner’s  supervision  as  to  the 
extent  and  manner  of  presentation  of 
such  evidence. 

(b)  The  Examiner  may  admit  letters 
or  copies  thereof,  affidavits,  or  other 
evidence  not  ordinmUy  admissible  under 
the  generalh^  accepted  rules  of  evidence, 
the  weight  to  be  attached  to  evidence 
presented  in  any  particular  form  being 
within  the  discretion  of  the  Examiner, 
taking  into  consideration  all  the  circum¬ 
stances  of  the  particular  case. 

.§  4.233  Proof  of  wills,  codicils,  and  rev¬ 
ocations. 

(c)  Stipulations  of  fact  and  stipula¬ 
tions  of  testimotiy  that  would  be  given 
by  witnesses  were  such  witnesses  present, 
agreed  upon  by  the  parties  in  interest, 
may  be  used  as  evidence  at  the  hearing. 

(d)  The  Examiner  may  in  any  case 
require  evidence  in  addition  to  that 
offered  by  the  parties  in  interest. 

(a)  Self-proved  vHlls.  A  will  executed 
as  provided  in  §  4.260  may,  at  the  time 
of  itsexecution,  be  made  self-proved,  and 
testimony  of  the  witnesses  in  the  probate 
thereof  may  be  made  unnecessary  by  the 
affidavits  of  the  testator  and  attesting 
witnesses,  made  before  an  officer  au¬ 
thorized  to  administer  oaths,  such  affi¬ 
davits  to  be  attached  to  such  will  and  to 
be  in  form  and  contents  substantially  as 
fidlows: 


state  of _ 

County  of. 


}  “■ 


I,  - -  being  first 

duly  sworn,  on  oath,  depose  and  say:  That 

1  am  an  _  (enrolled  or  unenroUed) 

member  of  the  _ 


Tribe  at  Indiana  in  the  State  of 
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- ;  that  on  the  _  day  of 

- ,  19 - ,  I  requested _ 

- to  prepare  a  will  for  me;  that 

the  attached  will  was  prepared  and  I 

requested _ and 

- to  act  as  witnesses 

thereto;  that  I  declared  to  said  witnesses  that 
said  instrument  was  my  last  will  and  testa¬ 
ment;  that  I  signed  said  will  in  the  presence 
of  both  witnesses  and  they  signed  the  same 
as  witnesses  in  my  presence  and  in  the 
presence  of  each  other;  that  said  will  was 
read  and  explained  to  me  (or  read  by  me), 
after  being  prepared  and  before  I  signed  it 
and  it  clearly  and  accurately  expresses  my 
wishes;  and  that  I  willingly  made  and 
executed  said  will  as  my  free  and  voluntary 
act  and  deed  for  the  purposes  therein 
expressed. 


Testator/Testatrix 

We, - and _ 

- -  each  being  first  duly 

sworn,  on  oath,  depose  and  state:  That  on 

the  _  day  of  _ ,  19 _ , 

- a  member  of  the 

- - Tribe  of  Indians  of  the  State 

of - -  published  and 

declared  the  attached  instrument  to  be  his/ 
her  last  will  and  testament,  signed  the  same 
in  the  presence  of  both  of  us  and  requested 
both  of  us  to  sign  the  same  as  witnesses; 
that  we,  in  compliance  with  his/her  request, 
signed  the  same  as  witnesses  in  his/her 
presence  and  in  the  presence  of  each  other; 
that  said  testator/testatrix  was  not  acting 
under  duress,  menace,  fraud,  or  \mdue 
influence  of  any  person,  so  far  as  we  could 
ascertain,  and  In  our  opinion  was  mentally 
capable  of  disposing  of  all  his/her  estate  by 
wUl. 


Witness 


Witness 

Subscribed  and  sworn  to  before  me  this 

- day  of - -  19 _ _  by _ 

-  testator/testatrix,  and  by 

-  and  _ 

- attesting  witnesses. 


(Title) 

If  uncontested,  a  self-proved  will  may  be 
approved  and  distribution  ordered  there¬ 
under  with  or  without  the  testimony  of 
any  attesting  witness. 

(b)  Self-proved  codicils  and  revoca¬ 
tions.  A  codicil  to,  or  a  revocation  of,  a 
will  may  be  made  self-proved  in  the  same 
manner  as  provided  in  paragraph  (a)  of 
this  section  with  respect  to  a  will. 

(c)  Will  contest.  If  the  approval  of  a 
will,  codicil  thereto,  or  revocation  hereof 
is  contested,  the  attesting  witnesses  who 
are  in  the  reasonable  vicinity  of  the  place 
of  hearing  and  who  are  of  sound  mind 
must  be  produced  and  examined.  If  none 
of  the  attesting  witnesses  resides  in  the 
reasonable  vicinity  of  the  place  of  hear¬ 
ing  at  the  time  appointed  for  proving 
the  will,  the  Examiner  may  admit  the 
testimony  of  other  witnesses  to  prove  the 
testamentary  capacity  of  the  testator 
and  the  execution  of  the  will  and,  as  evi¬ 
dence  of  the  execution,  the  Examiner 
may  admit  proof  of  the  handwriting  of 
the  testator  and  of  the  attesting  wit¬ 
nesses,  or  of  any  of  them.  The  provisions 
of  §  4.232  are  applicable  \(rith  respect  to 
remaining  issues. 

§  4.234  Witnesses,  interpreters,  and  fees. 

Parties  in  interest  who  desire  a  witness 
to  testify  or  an  interpreter  to  serve  at  a 


hearing  shall  make  their  own  finanpift] 
and  other  arrangements  therefor,  anrf 
subpoenas  will  be  issued  where  necessary 
and  proper.  The  Examiner  may  call  wit¬ 
nesses  and  interpreters  and  order  pay¬ 
ment  out  of  the  estate  assets  of  per  diem, 
mileage,  and  subsistence  at  a  rate  not  to 
exceed  that  allowed  to  witnesses  called 
in  the  U.S.  District  Courts.  In  hardship 
situations,  the  Examiner  may  order  pay¬ 
ment  of  per  diem  and  mileage  for  indis¬ 
pensable  witnesses  and  interpreters 
called  for  the  parties.  In  the  order  for 
payment  he  shall  specify  whether  such 
costs  shall  be  allocated  and  charged 
against  the  interest  of  the  party  calling 
the  witness  or  against  the  estate  gener¬ 
ally.  CXMsts  of  administration  so  allowed 
shall  have  a  priority  for  payment  greater 
than  that  for  any  creditor  claims  allowed, 
except  the  probate  fee.  Upon  receipt  of 
such  order,  the  Superintendent  shall  pay 
said  sums  inunediately  from  the  estate 
account,  if  such  fimds  are  insufficient, 
then  out  of  the  funds  as  they  accrue  to 
such  accoimt  with  the  proviso  that  such 
cost  shall  be  paid  in  full  with  a  later 
allocation  against  the  interest  of  a  party, 
if  such  was  ordered. 

§  4.235  Supplemental  hearings. 

After  the  matter  has  been  submitted 
but  prior  to  the  time  the  Examiner  has 
rendered  his  decision,  the  Examiner  may 
upon  his  own  motion  or  upon  motion  of 
any  party  in  Interest  schedule  a  supple¬ 
mental  hearing  if  he  deems  it  necessary. 
The  notice  shall  set  forth  the  purpose 
of  the  supplemental  hearing  and  shall  be 
served  upon  all  parties  in  interest  in  the 
manner  provided  in  §  4.211.  Where  the 
need  for  such  supplemental  hearing  be¬ 
comes  apparent  during  any  hearing,  the 
Examiner  may  announce  the  time  and 
place  for  such  supplemental  hearing  to 
all  those  present  and  no  further  notice 
need  be  given.  In  that  event  the  records 
shall  clearly  show  who  was  present  at 
the  time  of  the  announcement. 

§  4.236  Record. 

(а)  After  the  completion  of  the  hear¬ 
ing,  the  Examiner  shall  make  up  the  offi¬ 
cial  record  containing: 

(1)  A  copy  of  tiie  posted  public  notice 
of  hearing  showing  the  posting  certifi¬ 
cations; 

(2)  A  copy  of  each  notice  served  on 
interested  parties  with  proof  of  mailing; 

(3)  The  record  of  the  evidence  re¬ 
ceived  at  the  hearing,  including  a  tran¬ 
script  of  testimony; 

(4)  Claims  filed  against  the  estate; 

(5)  Will  and  codicils,  if  any; 

(б)  Inventories  and  appraisements  of 
the  estate; 

(7)  Pleadings  and  briefs  filed; 

(8)  Special  or  interim  orders; 

(9)  Data  for  heirship  finding  and 
family  history; 

(10)  The  decision  and  the  Examiner’s 
notice  thereof;  and 

(11)  Any  other  material  or  docu¬ 
ments  deemed  material  by  the  Examiner. 

(b)  The  Examiner  shall  lodge  the 
original  record  with  the  designated  title 
plant  in  accordance  with  §  120.1  of  Title 
25  of  the  Code  of  Federal  Regulations; 
a  duplicate  copy  shall  be  lodged  with  the 


Superintendent  originating  the  probate. 

A  partial  record  may  also  be  furnished 
to  the  Superintendents  of  other  affected 
agencies. 

DECISIONS 

§  4.240  Decision  of  Examiner  and  notice 

thereof. 

(a)  The  Examiner  shall  decide  the 
issues  of  fact  and  law  involved  in  the 
proceedings  and  shall  incorporate  in  his 
decision: 

(1)  In  all  cases,  the  names,  birth 
dates,  relationships  to  the  decedent,  and 
shares  of  heirs  with  citations  to  the  law 
of  descent  and  distribution  in  accordance 
with  which  the  decision  is  made;  or  the 
fact  that  the  decedent  died  leaving  no 
legal  heirs. 

(2)  In  testate  cases,  (1)  approval  or 
disapproval  of -the  will  with  construction 
of  its  provisions,  (ii)  the  names  and 
relationship  to  the  testator  of  all  bene¬ 
ficiaries  and  a  description  of  the  prop¬ 
erty  which  each  is  to  receive; 

(3)  Allowance  or  disalloivance  of 
claims  against  the  estate; 

(4)  Whether  heirs  or  devisees  are 
non-Indian,  exclusively  alien  Indians,  or 
Indians  whose  property  is  not  subject  to 
Federal  supervision. 

(b)  When  the  Examiner  issues  a  de¬ 
cision,  he  shall  issue  a  notice  thereof 
to  all  parties  who  have  on  claim  any  in¬ 
terest  in  the  estate  and  shall  mail  a  cop; 
of  said  notice,  together  with  a  copy  of  the 
decision  to  the  Superintendent  and  to 
each  party  in  interest  simultaneously. 
The  decision  shall  not  become  final  and 
no  distribution  shall  be  made  thereunder 
until  the  expiration  of  the  60  days  al¬ 
lowed  for  the  filing  of  a  i}etition  for 
rehearing  by  aggrieved  parties  as  pro¬ 
vided  in  §  4.241.  If  a  petition  for  rehear¬ 
ing  is  not  filed  or  not  tim^  filed  within 
such  time,  the  Examiner  shall  notify  the 
Superintendent  in  writing  to  make 
distribution. 

§  4.241  Rehearing. 

(a)  Any  person  aggrieved  by  the  dedl- 
sion  of  the  Examiner  may,  within  60  days 
after  the  date  on  which  notice  of  the 
decision  is  mailed  to  the  interested 
parties,  file  with  the  Superintendent  a 
written  petition  for  rehearing.  Such  a 
petition  must  be  imder  oath  and  must 
state  specifically  and  concisdy  the 
groimds  upon  which  it  is  based.  If  the 
petition  is  based  upon  newly-discovered 
evidence,  it  shall  be  accompanied  by 
affidavits  of  witnesses  stating  fully  what 
the  new  testimony  is  to  be.  It  shall  also 
state  justifiable  reasons  for  the  failure 
to  discover  and  present  that  evidence, 
tendered  as  new,  at  the  hearings  held 
prior  to  the  issuance  of  the  decision.  The 
Superintendent,  upon  receiving  a  petition 
for  rehearing,  shall  promptly  forward  it 
to  the  Examiner.  TTie  Superintendent 
shall  not  pay  claims  or  distribute  the 
estate  while  such  petition  is  pending 
unless  otherwise  directed  by  the 
Examiner. 

(b)  If  proper  grounds  are  not  shown, 
or  if  the  petition  is  not  filed  within  the 
time  prescribed  in  paragraph  (a)  of 
section,  the  Examiner  shs^U  issue  an  orto 
denying  the  petition  and  shall  set  forth 
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therein  his  reasons  therefor.  He  shall  fur-  order  denying  the  petition  and  setting 
cwies  of  such  order  to  the  peti-  forth  the  reasons  for  such  denial.  Copies 
^er  the  Superintendent,  and  the  of  the  Examiner’s  decision  shall  be  mailed 
Dailies  in  interest.  to  the  petitioner,  the  Superintendent,  and 

(c)  If  the  petition  appears  to  show  to  those  persons  who  share  in  the  estate, 
merit,  the  Examiner  shall  cause  copies  (c)  If  the  petiticm  appears  to  show 
of  the  petition  and  supporting  papers  to  merit,  the  Examiner  shall  cause  copies  of 
be  served  on  those  persons  whose  interest  the  petition  and  all  papers  filed  by  the 
in  the  estate  might  be  adversely  affected  petitioner  to  be  served  on  those  persons 
by  the  granting  of  the  petition.  The  whose  interest  in  the  estate  might  be 
Examiner  shall  allow  all  perstms  served  adversely  affected  by  the  granting  of  the 
a  reasonable,  specified  time  in  which  to  petition.  Such  persons  may  resist  such 
submit  answers  or  legal  briefs  in  opposi-  petition  by  filing  answers,  cross-petitions, 
tion  to  the  petition.  The  Examiner  shall  or  briefs.  Such  filings  shall  be  made 
then  reconsider,  with  or  without  hearing  within  such  reasonable  time  periods  as 
as  be  may  determine,  the  issues  raised  in  the  Examiner  specifies.  The  Examiner 
the  petition:  he  may  adhere  to  the  former  shall  then  reconsider,  with  or  without 
decision,  modify  or  vacate  it,  or  make  hearing  as  he  may  determine,  prior  ac- 

further  order  as  is  warranted.  tions  taken  in  the  case  and  may  either 

(d)  Upon  entry  of  a  final  order  the  adhere  to,  or  modify,  or  vacate  the  orig- 

Examiner  shall  lodge  the  complete  record  inal  decision.  Copies  of  the  Elxaminer’s 
rdating  to  the  petition  wi^  the  title  decision  shall  be  mailed  to  the  petitioner, 
plant  designated  under  !  4.236(b),  and  to  all  persons  who  received  copies  of  the 
furnish  a  duplicate  record  thereof  to  the  petition,  and  to  the  Superintendent. 
Superintendent.  (d)  To  prevent  manifest  error  an  Ex¬ 

cel  Successive  petitions  for  rehearing  aminer  may  reopen  a  case  within  a  period 

arc  not  permitted,  and,  except  for  the  of  3  years  from  the  date  of  the  final 
Issuance  of  necessary  orders  nunc  pro  decision,  after  due  notice  on  his  own  mo- 
tunc  to  correct  clerical  errors  in  the  de-  tion,  or  on  petition  of  an  officer  of  the 
eislon,  the  Ehcaminer’s  Jurisdiction  shall  Bureau  of  Indian  Affairs.  Copies  of  the 
have  terminated  upon  the  issuance  of  a  Elxaminer’s  decision  shall  be  mailed  to 


decision  finally  disposing  of  a  petition 
for  rehearing.  Nothing  herein  shall  be 
construed  as  a  bar  to  the  remand  of  a 
case  by  the  Board  for  further  hearing  or 
rehearing  after  appeal. 

(f)  At  the  time  the  final  decision  is 
entered  following  the  filing  of  a  petition 
for  rehearing,  the  Examiner  shall  direct 
a  notice  of  such  action  with  a  copy  of 
the  decision  to  the  Superintendent  and 
to  the  parties  in  interest  and  shall  mail 
the  same  by  regular  mail  to  the  said 
parties  at  their  addresses  of  record. 

(g)  No  distribution  shall  be  made 
under  such  order  for  a  period  of  60  days, 
or  any  extension  thereof,  following  the 
mailing  of  a  notice  of  decision  pending 
the  filing  of  a  notice  of  i4>peal  by  an 
aggrieved  party  as  herein  provided.  If 
a  notice  of  appeal  is  not  filed,  or  not 
timely  filed,  the  Examiner  shall  notify 
the  Superintendent  in  writing  to  make 
distribution  as  ordered. 

§  4.242  Reopening. 


all  parties  in  interest  and  tp  the 
Superintendent. 

(e)  The  Examiner  may  suspend  dis¬ 
tribution  of  the  estate  or  the  income 
therefrom  during  the  pendency  of  re¬ 
opening  proceedings  by  order  directed  to 
the  Superintendent. 

(f)  The  Examiner  shall  lodge  the 
record  made  in  disposing  of  a  reopening 
petition  with  the  title  plant  desig¬ 
nated  imder  S  4.236(b)  and  shall  fur¬ 
nish  a  duplicate  record  thereof  to  the 
Superintendent. 

(g)  No  distribution  shall  be  made 
under  a  decision  issued  pursuant  to  par¬ 
agraph  (b),  (c),  or  (d)  of  this  section 
for  a  period  of  60  days,  or  any  extension 
thereof,  following  the  mailing  of  the  copy 
of  the  decision  as  therein  provided, 
pending  the  filing  of  a  notice  of  appeal 
by  an  aggrieved  party.  If  a  notice  of 
appeal  is  not  ^ed,  or  not  timely  filed,  the 
Examiner  shall  notify  the  Superintend¬ 
ent  in  writing  to  proceed  as  directed  by 


cumcs 

§  4.250  Filing  and  proof  of  rreditor 

claims;  limitations. 

(a)  All  claims  against  the  estate  of  a 
deceased  Indian  shall  be  filed  with  either 
the  Superintendent  or  the  Exajniner 
prior  to  the  first  hearing.  If  a  claim  is 
not  filed  prior  to  the  conclusion  of  the 
first  hearing,  it  shall  be  forever  barred. 

(b)  The  claims  of  non-Indians  shall 
be  filed  in  triplicate,  itemized  in  detail 
as  to  dates  and  amounts  of  charges  for 
purchases  or  services  and  dates  and 
amoimts  of  payments  on  account.  Such 
claims  shall  show  the  names  and  ad¬ 
dresses  of  all  parties  in  addition  to  the 
decedent  from  whom  payment  might  be 
sought.  Each  claim  shall  be  supple¬ 
mented  by  an  affidavit,  in  triplicate,  of 
the  claimant  or  someone  in  his  behalf 
that  the  amoimt  claimed  is  justly  due 
from  the  decedent,  that  no  payments 
have  been  made  on  the  accoimt  which 
are  not  credited  thereon  as  shown  by 
the  itemized  statement,  and  that  there 
are  no  offsets  to  the  knowledge  of  the 
claimant. 

(c)  Claims  of  individual  Indians 
against  the  estate  of  a  deceased  Indian 
may  be  presented  in  the  manner  set  forth 
in  paragraph  (b)  of  this  section  or  by 
oral  evidence  at  the  hearing  where  the 
claimant  shall  be  subject  to  examination 
under  oath  relative  thereto. 

(d)  Claims  for  care  may  not  be  al¬ 
lowed  except  upon  clear  and  convincing 
evidence  that  the  care  was  given  on  a 
promise  of  compensation  and  that 
compensation  was  expected. 

(e)  A  claim,  whether  that  of  an  Indian 
or  non-Indian,  based  on  a  written  or 
oral  contract,  express  or  implied,  where 
the  claim  for  relief  has  existed  for  such 
a  period  as  to  be  barred  by  the  State 
laws  at  date  of  decedent’s  death,  cannot 
be  allowed. 

(f)  Claims  soimding  In  tort  not  re¬ 
duced  to  Judgment  in  a  .court  of  com¬ 
petent  Jurisdiction,  and  other  unliqui¬ 
dated  claims  not  prt^erly  within  the  Jm- 
isdiction  of  a  probate  forum,  may  be 
barred  from  consideration  by  an  Exam¬ 
iner’s  interim  order. 

(g)  Claims  of  a  State  or  any  of  its 
political  subdivisions  on  account  of  social 


(a)  Within  a  period  of  3  years  from 
the  date  of  a  final  decision  issued  by  an 
Examiner  or  by  the  Board  but  not  there¬ 
after  except  as  provided  in  §§  4.203  and 
4206,  any  person  claiming  an  interest 
in  the  estate  who  had  no  actual  notice 
ot  the  original  proceedings  and  who  was 
not  on  the  reservation  or  otherwise  in 
the  vicinity  at  any  time  while  the  public 
notices  of  the  hearing  were  posted  may 
file  a  petition  in  writing  for  reopening 
of  the  case.  Any  such  petition  shall  be 
addressed  to  the  Examiner  and  filed  at 
his  headquarters.  A  copy  of  such  petition 
shall  be  furnished  also  by  the  petitioner 
to  the  Superintendent.  All  grounds  for 
reopening  must  be  set  forth  fully.  If 
based  on  alleged  errors  of  fact,  all  such 
allegations  shall  be  imder  oath  and  sup¬ 
ported  by  affidavits. 

(b)  If  the  Examiner  finds  that  proper 
grounds  are  not  shown,  he  shall  issue  an 


the  decision. 

(h)  If  a  petition  for  reopening  is  filed 
more  than  3  years  after  the  entry  of  a 
final  decision  in  a  probate,  and  if  it  shall 
appear  to  the  Exa^ner  that  there  exists 
a  possibility  for  correction  of  a  manifest 
injustice,  he  shall  forward  the  petition 
to  the  Board  of  Indian  Appeals  with  a 
showing  as  to  all  intervening  rights  and 
a  recommendation  as  to  the  action  to 
be  taken.  ’The  Board  may,  in  its  discre¬ 
tion,  exercise  the  power  reserved  to  the 
Secretary  in  S  1.2  of  ’Title  25  of  the  Code 
of  Federal  Regulations,  and  waive  or 
make  an  exception  to  the  3-year  limita¬ 
tion  contained  in  this  section.  If  the 
Board  shall  determine  that  a  reopening 
appears  proper,  then  the  petition  may 
be  remanded  to  the  Examiner  with 
instructions  for  further  proceedings. 


security  or  old-age  assistance  payments 
shall  not  be  allowed. 

§  4.251  Priority  of  claims. 

After  allowance  of  the  costs  of  ad¬ 
ministration,  including  Uie  probate  fee, 
claims  shall  be  allowed : 

(a)  Priority  in  payment  shall  be  al¬ 
lowed  in  the  following  order  except  as 
otherwise  provided  in  paragraph  (b)  of 
this  section: 

( 1 )  Cfiaims  for  expenses  for  last  illness 
not  in  excess  of  $500,  and  for  funeral  ex¬ 
penses  not  in  excess  of  $500 ; 

(2)  Claims  of  unsecured  indebtedness 
to  the  United  States  or  any  of  its  agen¬ 
cies; 

(3)  Claims  of  unsecured  Indebtedness 
to  a  Tribe  or  to  any  of  its  subsidiary 
organizations; 

(4)  Claims  of  general  creditors,  in¬ 
cluding  that  portion  of  expenses  of  last 
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illness  not  previously  authorized  in  excess 
of  $500  and  that  portion  of  funeral 
charges  not  previously  authorized  in  ex¬ 
cess  of  $500. 

(b)  The  preference  of  the  probate  fee 
and  of  other  claims  may  be  deferred,  in 
the  discretion  of  the  Examiner,  in  mak¬ 
ing  adjustments  or  compromises  bene¬ 
ficial  to  the  estate. 

(c)  No  claims  of  general  creditors 
shall  be  allowed  if  the  value  of  the  estate 
is  $2,500  or  less  and  the  decedent  is  sur¬ 
vived  by  a  spouse  or  by  one  or  more 
minor  children.  In  no  event  shall  claims 
be  allowed  in  an  aggregate  amount  which 
Is  in  excess  of  the  valuation  of  the  estate; 
the  general  creditors’  claims  may  be  pro¬ 
rated  or  disallowed  entirely,  and  the  pre¬ 
ferred  claims  may  be  prorated  subject 
to  the  limitations  contained  in  paragraph 

(d)  of  this  section. 

(d)  If  the  income  of  the  estate  is  not 
sufficient  to  permit  the  payment  of  al¬ 
lowed  claims  of  general  creditors  within 
3  years  from  the  date  of  allowance;  or 
to  permit  payment  of  the  allowed  claims 
of  preferred  creditors,  except  the  United 
States,  within  7  years  from  the  date  of 
allowance,  then  the  unpaid  balance  of 
such  claims  shall  not  be  enforceable 
against  the  estate  or  any  of  its  assets. 

(e)  In  the  event  that  it  is  determined 
that  a  part  or  portion  of  the  estate  is 
to  lose  its  trust  character  pursuant  to 
findings  made  xmder  S  4.206,  then  the 
Examiner  may  in  his  discretion  prorate 
all  claims  and  reduce  the  allowance 
thereof  on  a  ratio  comparable  with  that 
existing  between  the  total  value  of  the 
estate  and  the  value  of  that  portion 
which  is  to  lose  its  trust  character. 

§  4.252  Property  subject  to  claims. 

Claims  are  payable  from  income  from 
the  lands  remaining  in  trust.  Further, 
except  as  prohibited  by  law,  all  trust 
moneys  of  the  deceased  on  hand  or  ac¬ 
crued  at  time  of  death,  including  bonds, 
tmpaid  judgments,  and  accounts  re¬ 
ceivable,  may  be  used  for  the  payment  of 
claims,  whether  the  right,  title,  or  interest 
that  is  taken  by  an  heir,  devise,  or  lega¬ 
tee  remains  in  or  passes  out  of  trust. 

wn:.i,s 

§  4.260  Making  of ;  approval  of  as  to 
form;  and  revocation  of. 

(a)  An  Indian  of  the  age  of  21  years 
or  over  and  of  testamentary  capacity, 
who  has  any  right,  title,  or  interest  in 
trust  proper^,  may  dispose  of  such  prop¬ 
erty  by  a  will  executed  in  writing  and 
attested  by  two  disinterested  adult  wit¬ 
nesses. 

(b)  When  an  Indian  executes  a  will  at 
an  Indian  agoicy,  the  Superintendent 
shall  forthwith  transmit  such  will  to  the 
Secretary.  The  Secretary  shall  approve 
or  disapprove  the  form  of  the  will  and 
then  return  it  to  the  Superintendent 
with  appropriate  instructions  and  com¬ 
ments.  A  will  shall  be  held  in  absolute 
confidence,  and  no  person  other  tiian  the 
testator  shall  admit  its  existence  or  di¬ 
vulge  its  contents  prior  to  the  death  of 
the  testator. 

(c)  TTie  testator  may,  at  any  time  dur¬ 
ing  his  lifetime,  revoke  his  will  by  a  sub¬ 
sequent  will  or  other  writing  executed 


with  the  same  formalities  as  are  required 
in  the  case  of  the  execution  of  a  will, 
or  by  physically  destroying  the  will  with 
the  intention  of  revoki^  it.  No  will  that 
is  subject  to  the  regulations  of  this  sub¬ 
part  shall  be  deemed  to  be  revoked  by 
operation  of  the  law  of  any  State. 

§  4.261  Anti-lapse  provisions. 

When  an  Indian  testator  devises  or 
bequeaths  trust  property  to  any  of  his 
lineal  descendants,  mother  or  father, 
brothers  or  sisters,  either  of  the  whole 
or  half-blood  or  their  issue,  and  the  de¬ 
visee  or  legatee  dies  before  the  testator, 
leaving  lineal  descendants,  such  decend- 
ants  shall  take  the  right,  title,  or  interest 
so  given  by  the  will  per  stirpes.  Relation¬ 
ship  by  adoption  shall  be  equivalent  to 
relationship  by  blood. 

§  4.262  Felonious  taking  of  testator’s 
life. 

No  person  who  has  been  finally  con¬ 
victed  of  feloniously  causing  the  death 
or  taking  the  life  of,  or  procuring  another 
person  to  take  the  life  of,  the  testator, 
shall  take  directly  or  indirectly  any  de¬ 
vise  or  legacy  under  deceased’s  will.  All 
right,  title,  and  interest  existing  in  such 
a  situation  shall  vest  and  be  determined 
as  if  the  person  convicted  never  existed, 
notwithstanding  §  4.261. 

CUSTODY  AND  DISTRIBUTION  OF  ESTATES 

§  4.270  Custody  and  control  of  trust 
estates. 

The  Superintendent  may  assume  cus¬ 
tody  or  control  of  all  trust  personal  prop¬ 
erty  of  a  deceased  Indian  and  tie  may 
take  such  action,  including  sale  thereof, 
as  in  his  judgment  is  necessary  for  the 
benefit  of  the  estate,  the  heirs,  legatees, 
and  devisees,  pending  entry  of  the  deci¬ 
sion  provided  for  in  §  4.240,  §  4.241,  or 
S  4.296  or  decisions  in  the  settlement 
of  the  estate  as  provided  for  in  $  4.271. 
All  expenses,  including  expenses  of 
roundup,  branding,  care,  and  feeding  of 
livestock,  shall  be  a  proper  charge  against 
the  estate  and  may  be  paid  by  the  Su¬ 
perintendent  from  those  funds  of  the 
deceased  that  are  imder  his  control,  or 
from  the  proceeds  of  a  sale  of  the  prop¬ 
erty  or  a  part  thereof. 

§  4.271  Summary  distribution. 

When  an  Indian  dies  intestate  leaving 
only  trust  personal  property  or  cash  of 
a  value  of  less  than  $1,000,  the  Superin¬ 
tendent  shall  assemble  the  apparent  heirs 
and  hold  an  informal  hearing  to  deter¬ 
mine  the  proper  distribution  thereof.  In 
the  absence  of  the  Superintendent,  the 
Examiner  in  his  discretion  may  act.  A 
memorandum  covering  the  hearing  shall 
be  retained  in  the  agency  files  showing 
the  date  of  death  of  the  decedent;  the 
date  of  hearing,  the  persons  notified  and 
attending  the  amount  on  hand,  and  the 
disposition  thereof.  In  the  disposition  of 
su(^  funds,  the  Ebcaminer  or  Superin¬ 
tendent  shall  dispose  of  creditors’  claims 
as  provided  in  §  4.251.  The  Superintend¬ 
ent  shall  credit  the  balance,  if  any,  to  the 
legal  heirs. 

§  4.272  Omitted  property. 

(a)  When,  subsequent  to  the  issue  of 
a  decision  under  §  4.240  or  §  4.296,  it  is 


found  that  trust  property  or  interest 
therein  belonging  to  a  decedent  has  not 
been  included  in  the  inventory,  the  in¬ 
ventory  can  be  modified  either  adiWs- 
tratively  by  the  CcnnmissioneT  of  the 
Bureau  of  Indian  Affairs  or  by  a  modifi¬ 
cation  order  prepared  by  him  for  the  Ex¬ 
aminer’s  approval  and  signature  to 
include  such  omitted  property  for  distri¬ 
bution  pursuant  to  the  original  decision 
Copies  of  such  modifications  shall  be  fur¬ 
nished  to  the  Superintendent  and  to  all 
those  persons  who  share  in  the  estate. 

(b)  When  the  property  to  be  included 
takes  a  different  line  of  descent  fran 
that  shown  in  the  original  decisirai,  the 
Commissioner  of  the  Bureau  of  innign 
Affairs  shall  notify  the  Ebcaminer  who 
shall  proceed  to  hold  hearings  if  neces¬ 
sary  and  shall  issue  a  decision  under 
§  4.240.  The  record  of  any  such  proceed¬ 
ing  shall  be  lodged  with  the  title  iriant 
designated  imder  §  4.236(b). 

§  4.273  Improperly  included  property. 

When,  subsequent  to  a  decision  under 
S  4.240  or  §  4.296,  it  is  found  that  prop¬ 
erty  has  been  improperly  included  in  the 
inventory  of  an  estate,  the  inventory 
shall  be  modified  to  ^iminate  such  prop¬ 
erty.  Copies  of  such  modificaticm  shall 
be  furnished  to  the  Examiner,  the  Super¬ 
intendent,  and  all  those  persons  who 
share  in  the  estate.  The  record  of  any 
such  proceeding  shall  be  lodged  with  the 
title  plant  designated  under  S  4.236(b). 

§  4.274  Distribution  of  estates. 

(a)  Upon  receipt  of  written  authoriza¬ 
tion  therefor  from  the  Examiner,  the  Su¬ 
perintendent  shall  pay  allowed  claims 
and  distribute  the  estate  and  take  all  nec¬ 
essary  acti(»i  directed  in  the  decision. 

(b)  Ihe  Superintendent  may  not  pay 
claims  nor  make  distribution  of  an  estate 
during  the  pendency  of  proceedings  un¬ 
der  9  4.241  or  9  4.242  unless  the  Exam¬ 
iner  orders  otherwise  in  writhig.  The 
Board  may,  at  any  time,  authorize  the 
Examiner  to  issue  interim  orders  for  pay¬ 
ment  of  claims  or  for  partial  distribu¬ 
tion  during  the  pendency  of  proceedings 
on  appeal. 

MISCELLANEOUS 
§  4.280  Probate  fees. 

Upon  a  determination  of  the  heirs  to 
any  trust  or  restricted  Indian  property 
of  the  value  of  $250  or  more  or  to  any 
allotment,  or  after  approval  of  any  will 
disposing  of  such  trust  or  restricted  prop¬ 
erty,  the  following  fees  shall  be  paid 
(a)  by  the  heirs,  or  (b)  by  the  bene¬ 
ficiaries  under  the  will,  or  (c)  from  the 
estate  of  the  decedent,  or  (d)  from  the 
proceeds  of  the  sale  of  the  allotment,  or 
(e)  frmn  any  trust  funds  belonging  to 
the  estate  of  the  decedent: 


On  estates  appraised  at: 

$250  and  not  exceeding  $1,000 _  $20 

Over  $1,000  and  less  than  $2,000 -  25 

$2,000  and  not  exceeding  $3,000 _  30 

Over  $3,000  and  not  exceeding  $5,000 —  50 

Over  $5,000  and  not  exceeding  $7,500—  $8 

Over  $7,500 . . . .  ‘IS 


1 45  Stat.  992;  25  U.S.C.  sec.  377  (1964) . 

§  4.281  Oaims  for  attorney  fees. 

(a)  Attorneys  representing  Indians  in 
proceedings  under  these  regulations  may 
be  allowed  fees  therefor  by  the  Examiner. 
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At  the  Examiner’s  discretion  such  fees 
Qtay  be  chargeable  against  the  interests 
of  the  party  thus  represented,  or  where 
appropriate,  they  may  be  taxed  as  a  cost 
of  administration.  Petitions  for  allow¬ 
ance  of  fees  shall  be  filed  prior  to  the 
close  of  the  last  hearing  and  shall  be  sup¬ 
ported  by  such  proof  as  is  required  by  the 
Examiner.  In  determining  attorney  fees, 
consideration  shall  be  given  to  the  fact 
that  the  property  of  the  decedent  is  re¬ 
stricted  or  held  in  trust  and  that  it  is 
the  duty  of  the  Department  to  protect 
the  rights  of  all  parties  in  interest. 

(b)  Nothing  herein  shall  prevent  an 
attorney  from  petitioning  for  additional 
fees  to  be  considered  at  the  disposition 
of  a  petition  for  rehearing  and  again 
after  an  appeal  on  the  merits.  An  order 
allowing  an  attorney’s  fees  is  subject  to  a 
petition  for  rehearing  and  to  an  appeal. 

§  4.282  Guardians  for  incompetents. 

Minors  and  other  legal  incompetents 
who  are  parties  in  interest  shall  be  rep¬ 
resented  at  all  hearings  by  legally  ap¬ 
pointed  guardians,  or  by  guardians  ad 
litem  appointed  by  the  Examiner. 

U>P£ALS  to  the  board  of  INDIAN  APPEALS 
§  4.290  Who  may  appeal. 

Any  party  in  interest  aggrieved  by  the 
action  taken  by  an  examiner  on  a  peti¬ 
tion  for  rehearing  or  on  a  petition  for 
reopening  shall  have  a  right  of  appeal  to 
the  Board  of  Indian  Appeals.  The  scope 
of  the  review  on  appeal  shall  be  limited 
to  those  issues  which  were  before  the 
Examiner  when  he  ruled  upon  the  peti¬ 
tion  for  rehearing  or  reopening. 

§  4.291  Appeals ;  how  taken. 

(a)  Notice  of  appeal.  The  applicant 
shiJl  file  a  written  notice  of  appeal, 
signed  by  him  or  by  his  attorney  or  other 
qualified  i^resentative,  in  the  ofBce  of 
the  Examiner  who  issued  the  decision 
being  appealed,  within  60  days  (or  any 
authorized  extension  of  such  period) 
after  the  date  of  the  mailing  of  the  notice 
of  the  decision  being  appealed.  The  no¬ 
tice  of  appeal  shall  indicate  that  an  ap¬ 
peal  is  hereby  intended  and  shall  give 
a  concise  but  complete  statement  of  the 
legal  grounds  upon  which  the  appeal  is 
based.  One  amendment  to  the  notice  of 
wpeal  may  be  permitted  if  filed  within 
10  days  of  the  original  filing.  Any  amend¬ 
ment  shall  be  signed  also  by  the  appel¬ 
lant  or  by  his  attorney  or  other  qualified 
representative. 

(b)  Service  of  copies  of  notice  of  ap¬ 
peal.  The  appellant  shall  hand  deliver,  or 
forward  by  certified  mail,  to  the  Exam¬ 
iner,  the  original  and  one  copy  of  the 
notice  of  appeal  and  any  amendment 
thereto,  and  in  a  like  manner,  one  copy 
of  the  notice  and  of  any  amendment  to 
the  Bosud.  It  is  a  jurisdictional  require¬ 
ment  that,  at  the  time  of  filing  the  orig¬ 
inal  notice,  he  shall  forward  copies  of 
the  notice  of  appeal  by  regular  mail  or 
otherwise  to  all  Superintendents  named 
on  the  Examiner’s  notice  of  decision,  to 
oh  parties  who  share  in  the  estate  under 
the  decision  being  appealed,  and  to  all 
other  parties  who  have  appeared  of  rec¬ 
ord.  The  notice  of  appeal  shall  have  at¬ 


tached  thereto  a  certificate  if  filed  by 
an  attorney  of  record,  or  an  affidavit  if 
filed  by  a  non-attomey,  setting  forth 
tihe  names  of  parties  served  and  the  last 
known  address  of  each  to  whom  the  no¬ 
tice  was  mailed.  Any  amendments  to  the 
notice  of  appeal  shall  be  served  on  the 
same  parties  in  like  manner,  and  sim¬ 
ilar  evidence  of  service  must  be  filed  with 
regard  thereto. 

(c)  Action  by  Examiner.  The  Exam¬ 
iner  receiving  the  notice  of  appeal  shall 
forthwith  advise  the  Board  if  the  notice 
was  not  timely  filed,  and  he  shall  file  the 
original  as  a  part  of  the  record.  He  shall 
instruct  the  Superintendent  to  forthwith 
return  the  duplicate  record  filed  imder 
§S  4.236(b)  and  4.241(d),  or  imder 
S  4.242(f) ,  to  the  title  plant  designated 
under  §  4.236(b)  where  the  same  shall 
be  compared  with  and  made  identical  to 
the  original  within  5  days.  Thereafter, 
the  duplicate  shall  be  made  available  for 
inspection  of  the  parties  either  at  the 
title  plant  or  at  the  office  of  the  Super¬ 
intendent  as  they  may  request. 

§  4.292  Appeal  file. 

The  appeal  file  shall  Include  the  full 
record  unless,  by  stipulation  filed  with 
the  notice,  the  parties  shall  specify  only 
a  part  thereof. 

§  4.293  Notice  of  transmittal  of  appeal 
file. 

The  original  appeal  file  shall  be  im¬ 
mediately  forwarded  to  the  Board  by 
certified  mail  with  a  return  card  re¬ 
quested,  with  a  letter  of  transmittal,  a 
copy  of  which  shall  be  addressed  and 
mailed  to  the  appellant  Or  his  attorney. 
The  said  copy  shall  constitute  a  notice 
of  the  transmittal  of  the  said  file.  There¬ 
after,  the  file  may  be  examined  at  the 
title  plant  or  in  the  office  of  the  Super¬ 
intendent;  any  objection  or  request  to 
supplement  the  file  shall  be  filed  with 
the  Board  within  15  days  of  the  date  of 
the  transmittal  letter.  Upon  failure  to 
file  such  objection  or  a  request  to  have 
the  file  supplemented,  it  w^  be  conclu¬ 
sively  presumed  that  the  same  is  accept¬ 
able  to  the  appellant.  The  appellee  shall 
have  an  additional  15  days  in  which  to 
file  his  objection  to  the  file  or  to  request 
that  it  be  supplemented.  On  his  failure 
to  file  such  an  objection  or  request,  it 
will  be  conclusively  presumed  that  the 
same  is  satisfactory  to  the  appellee. 

§  4.294  Docketing. 

Following  receipt  by  the  Board  of  the 
appeal  file,  it  shall  be  promptly,  and  in 
any  event  within  10  days,  docketed  and 
all  of  the  following  parties  advised  of  its 
docketing:  The  appellant,  the  Examiner 
whose  decision  is  being  appealed,  and  all 
interested  parties  as  shown  by  the  rec¬ 
ord  on  appeal.  Said  notice  shall  further 
advise  the  appellant  and  all  other  parties 
of  the  time  limitations  within  which 
briefs  may  be  filed  as  set  forth  herein. 

§  4.295  Pleadings. 

(a)  The  appellant  may  file  a  brief 
or  ether  written  statement  of  his  con¬ 
tentions  and  supporting  authorities,  all 
hereinafter  called  brief,  within  30  days 
of  the  mailing  of  the  notice  of  docketing. 


He  shall  serve  a  copy  of  said  brief  upon 
all  other  interested  parties  or  their  coun¬ 
sel  and  a  certificate  or  an  affidavit  to 
that  effect  shall  be  filed  with  said  brief. 
Opposing  parties  or  their  counsel  shall 
have  30  days  from  the  date  of  filing  of 
appellant’s  brief  with  the  Board  in  which 
to  file  any  answer  briefs,  copies  of  which 
shall  also  be  served  upon  the  aiH>ellant 
or  his  counsel  and  all  other  parties  in 
interest  not  joining  in  said  answer  brief, 
and  a  certificate  or  an  affidavit  to  that 
effect  shall  be  filed  concurrently  with 
the  Board. 

(b)  Appellant  shall  have  15  days  from 
the  date  of  filing  of  answer  briefs  in 
which  to  reply  to  any  new  issues  raised, 
but  he  shall  not  raise  any -new  issues 
therein.  A  certificate  or  an  affidavit 
showing  service  of  said  briefs  upon  all 
opposing  parties  or  their  counsel  shall 
be  filed  concurrently  therewith.  Except 
by  special  permission  of  the  Board,  no 
other  briefs  will  be  allowed  on  appeal. 

§  4.296  Decisions. 

Decisions  of  the  Board  will  be  made 
in  writing.  Copies  thereof  will  be  for¬ 
warded  simultaneously  to  all  parties  con¬ 
cerned,  to  the  Examiner,  the  Superin¬ 
tendent,  the  Commissioner,  the  title  plant 
designated  under  §  4.236(b) ,  and  to  such 
other  persons  as  the  Board  in  its  dis¬ 
cretion  deems  appropriate.  The  Exam¬ 
iner  shall  issue  any  implementing  or 
supplemental  order  which  may  be  neces¬ 
sary  in  accordance  with  the  Board’s 
decision  and  shall  notify  the  same  par¬ 
ties  who  received  the  decision  of  the 
Board  and  the  title  plant  designated 
under  §  4.236(b). 

Subpart  E — Special  Rules  Applicable 
to  Public  Land  Hearings  and  Appeals 

(t^ross  reference:  See  Subpart  A  for  the 
authority.  Jurisdiction  and  membership  of 
the  Board  of  Land  Appeals  within  the  Office 
of  Hearings  and  Appeals.  For  general  rules 
applicable  to  proceedings  before  the  Board 
of  Land  Appeals  as  well  as  the  other  Appeals 
Boards  of  the  Office  of  Hearings  and  Appeals, 
see  Subpart  B.] 

Appeals  Procedures 
APPEALS  procedures;  general 
§  4.400  Definitions. 

As  used  in  this  subpart: 

(a)  “Secretary”  means  the  Secretary 
of  the  Interior  or  his  authorized 
representatives. 

(b)  “Bureau”  means  Bureau  of  Land 
Management. 

(c)  “Board”  means  the  Board  of  Land 
Appeals  in  the  Office  of  Hearings  and 
Appeals,  Office  of  the  Secretary,  The 
terms  “office”  or  “officer”  as  used  in  this 
subpart  include  “Board”  where  the  con¬ 
text  requires. 

(d)  “Examiner”  means  a  hearing 
examiner  in  the  Office  of  Hearings  and 
Appeals,  Office  of  the  Secretary, 
appointed  under  section  3105  of  Title 
5  of  the  United  States  Code. 

§  4.401  Documents. 

(a)  Grace  period  for  filing.  Whenever 
a  document  is  required  under  this  sub¬ 
part  to  be  filed  within  a  certain  time 
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and  It  is  not  received  in  the  proper  o£Qce 
during  that  time,  the  delay  in  filing  will 
be  waived  if  the  dociunent  is  filed  not 
later  than  10  days  after  it  was  required 
to  be  filed  and  it  is  determined  that 
the  document  was  transmitted  or  prob¬ 
ably  transmitted  to  the  office  in  which 
the  filing  is  required  before  the  end  of 
the  period  in  which  it  was  required  to 
be  filed.  Determinations  imder  this 
paragraph  shall  be  made  by  the  officer 
before  whom  is  pending  the  appeal  in 
connection  with  which  the  document  is 
required  to  be  filed.  This  paragraph  has 
no  application  to  Subpart  1853  of  Chap¬ 
ter  II  of  this  Title  43  of  the  Code  of 
Federal  Regulations  except  §  1853.7(c). 

(b)  Transferees  and  encumbrancers. 
Transferees  and  encumbrancers  of  land 
the  title  to  which  is  claimed  or  is  in  the 
process  of  acquisition  \mder  any  public 
land  law  shall,  upcm  filing  notice  of  the 
transfer  or  encumbrance  in  the  proper 
land  office,  become  entitled  to  receive  and 
be  given  the  same  notice  of  any  iqjpeal, 
or  other  proceeding  thereafter  initiated 
affecting  such  interest  which  is  required 
to  be  given  to  a  party  to  the  proceeding. 
Every  such  notice  of  a  transfer  or  en¬ 
cumbrance  will  be  noted  upcm  the  records 
of  the  land  office.  Thereafter  such  trans¬ 
feree  or  enciimbrancer  must  be  made  a 
party  to  any  proceedings  thereafter  ini¬ 
tiated  adverse  to  the  entry. 

(c)  Service  of  documents.  (1)  Wher¬ 
ever  the  regulations  in  this  subpart  re¬ 
quire  that  a  copy  of  a  document  be 
served  upon  a  person,  service  may  be 
made  by  delivering  the  copy  personally 
to  him  or  by  sending  the  document  by 
registered  or  certified  mail,  return  re¬ 
ceipt  requested,  to  his  address  of  record 
in  the  Bureau. 

(2)  In  any  case  service  may  be  proved 
by  an  acknowledgment  of  service  signed 
by  the  person  to  be  served.  Personal 
service  may  be  proved  by  a  written  state¬ 
ment  of  the  person  who  made  such  serv¬ 
ice.  Service  by  registered  or  certified  mail 
may  be  proved  by  a  po6t-(^e  return 
receipt  showing  that  the  document  was 
delivered  at  the  person’s  record  address 
or  showing  that  the  document  could  not 
be  delivered  to  such  person  at  his  record 
address  because  he  had  moved  there¬ 
from  without  leaving  a  forwarding  ad¬ 
dress  or  because  delivery  was  refused  at 
that  address  or  because  no  such  address 
exists.  Proof  of  service  of  a  copy  of  a 
dociunent  should  be  filed  in  the  same 
office  in  which  the  document  is  filed  ex¬ 
cept  that  proof  of  service  of  a  notice  of 
appeal  should  be  filed  in  the  office  of 
the  officer  to  whom  the  appeal  is  made, 
if  the  proof  of  service  is  filed  later  than 
the  notice  of  appeal. 

(3)  A  document  will  be  considered  to 
have  been  served  at  the  time  of  personal 
service,  of  delivery  of  a  registered  or  cer¬ 
tified  letter,  or  d  the  retium  by  post  office 
of  an  undelivered  regist^^d  or  certified 
letter. 

§  4.402  Summary  dismissal. 

An  appeal  to  the  Board  will  be  subject 
to  summary  dismissal  by  the  Board  for 
any  of  the  following  causes: 


(a)  If  a  statement  of  the  reasons  tor 
the  appeal  is  not  Included  in  the  notice 
of  appeal  and  is  not  filed  within  the  time 
required; 

(b)  If  the  notice  of  appeal  is  not  served 
upon  adverse  parties  within  the  time  re¬ 
quired;  and 

(c)  If  the  statement  of  reasons,  if  not 
contained  in  the  notice  of  appeal,  is  not 
served  upon  adverse  parties  within  the 
time  required. 

APPEALS  TO  THE  BOARD  OF  LAND  APPEALS 
§  4.410  Who  may  appeal. 

Except  as  otherwise  provided  in  Group 
2400  of  Chapter  n  of  this  Title  43  of 
the  Code  of  Federal  Regulations,  any 
party  to  a  case  who  is  adversely  affected 
by  a  decision  of  an  officer  of  the  Bu¬ 
reau  of  Land  Management  or  of  an  ex¬ 
aminer,  except  a  decision  which  has  been 
approved  by  the  Secretary,  shall  have  a 
right  to  appeal  to  the  Board. 

§4.411  Appeal;  how  taken,  mandatory 
time  limit. 

(a)  A  person  who  wishes  to  appeal  to 
the  Board  must  file  in  the  office  of  the 
officer  who  made  the  decision  (not  the 
Board)  a  notice  that  he  wishes  to  ap¬ 
peal.  The  notice  of  appeal  must  give  the 
serial  number  or  other  Identification  of 
the  case  and  must  be  transmitted  in  time 
to  be  filed  in  the  office  where  it  is  required 
to  be  filed  within  30  days  after  the  person 
taking  the  appeal  is  served  with  the  deci¬ 
sion  from  which  he  is  appealing.  The 
notice  of  appeal  may  include  a  statement 
of  the  reasons  for  the  appeal  and  any 
arguments  the  appellant  v^hes  to  make. 
This  paragraph  does  not  apply  to  grazing 
appeals  filed  pursuant  to  §  1853.7(a)  of 
Chapter  n  of  this  Title  43  of  the  Code 
of  Federal  Regulations. 

(b)  No  extension  of  time  will  be 
granted  for  filing  the  notice  of  appeal. 
If  a  notice  of  appeal  is  filed  after  the 
grace  period  provided  in  $  4.401(a),  the 
notice  of  appeal  will  not  be  considered 
and  the  case  will  be  closed  by  the  officer 
from  whose  decision  the  appeal  is  taken. 
If  the  notice  of  appeal  is  filed  during 
the  grace  period  provided  in  S  4.401(a) 
and  the  delay  in  filing  is  not  waived,  as 
provided  in  that  section,  the  notice  of 
appeal  will  not  be  considered  and  the 
appeal  will  be  dismissed  by  the  Board. 

§  4.412  Statement  of  reaM>nf>,  written 
arguments,  briefs. 

If  the  notice  of  appeal  did  not  include 
a  statement  of  the  reasons  for  the  ap¬ 
peal,  such  a  statement  must  be  filed  with 
the  Board  (address:  Board  of  Land  Ap¬ 
peals,  Office  of  Hearings  and  Appeals, 
4015  Wilscm  Boulevard,  Arlington,  VA 
22203)  within  30  days  after  the  notice 
of  appeal  was  filed.  Failure  to  file  the 
statement  of  reasons  within  the  time  re¬ 
quired  will  subject  the  appeal  to  sum¬ 
mary  dismissal  as  provided  In  S  4.402, 
unless  the  delay  In  filing  Is  waived  as 
provided  In  §  4.401(a).  In  any  case  tiie 
appellant  will  be  permitted  to  file  with 
the  Board  additional  statements  of  rea- 
sims  and  written  arguments  or  briefs 


within  the  30-day  period  after  he  filed 
the  notice  of  app^. 

§  4.413  Service  of  notice  of  appeal  and 

of  other  documents. 

The  appellant  must  serve  a  copy  of 
the  notice  of  appeal  and  of  any  state¬ 
ment  of  reasons,  written  arguments,  or 
briefs  on  each  adverse  party  named  in 
the  decision  appealed  from,  in  the  man¬ 
ner  prescribed  in  S  4.401(c),  not  later 
than  15  days  after  filing  the  document 
Failure  to  serve  within  the  time  required 
will  subject  the  appeal  to  summary  dis¬ 
missal  as  provided  in  §  4.402.  Proof  of 
such  service  as  required  by  §  4.401(c) 
must  be  filed  with  the  Board  (address: 
Board  of  Land  Appeals,  Office  of  Hear¬ 
ings  and  Appeals,  4015  Wilson  Boule¬ 
vard,  Arlington,  VA  22203),  within  15 
days  after  service  unless  filed  with  the 
notice  of  appeal. 

§  4.414  Answers. 

If  any  party  served  with  a  notice  of 
appeal  wishes  to  participate  in  the  pro¬ 
ceedings  on  appeal,  he  must  file  an 
answer  within  30  days  after  service  on 
him  of  the  notice  of  appeal  or  statement 
of  reasons  where  such  statement  was  not 
included  in  the  notice  of  appeal.  If  addi¬ 
tional  reasons,  written  arguments,  or 
briefs  are  filed  by  the  appellant,  the 
adverse  party  shall  have  30  days  after 
service  thereof  on  him  within  which  to 
answer  them.  The  answer  must  state  the 
reasons  why  the  answerer  thinks  the  ap¬ 
peal  should  not  be  sustained.  Answers 
must  be  filed  with  the  Board  (address: 
Board  of  Land  Appeals,  Office  of  Hear¬ 
ings  and  Appeals,  4015  Wilson  Boule¬ 
vard,  Arlington,  VA  22203)  and  must  be 
served  on  the  appellant,  in  the  manner 
prescribed  in  S  4.401(c),  not  later  than 
15  days  thereafter.  Proof  of  such  service 
as  required  by  -§  4.401(c),  must  be  filed 
with  the  Board  (see  address  above) 
within  15  days  after  service.  Failure  to 
answer  will  not  result  in  a  default.  If  an 
answer  is  not  filed  and  served  within  the 
time  required,  it  may  be  disregarded  in 
deciding  the  appeal,  unless  the  delay  in 
filing  is  waived  as  provided  in  S  4.401(a). 

ACTIONS  BT  BOARD  OF  LAND  APPEALS 

§  4.415  Request  for  hearings  on  appeals 
involving  questions  of  fact. 

Either  an  appellant  or  an  adverse 
l>arty  may,  if  he  desires  a  hearing  to  pre¬ 
sent  evidence  on  an  issue  of  fact,  request 
that  the  case  be  assigned  to  an  examiner 
for  such  a  hearing.  Such  a  request  must 
be  made  in  writing  and  filed  with  the 
Board  within  30  days  after  answer  is  due 
and  a  copy  of  the  request  should  be  served 
on  the  oi^)osing  party  in  the  case.  The 
allowance  of  a  request  for  hearing  is 
within  the  discretion  of  the  Board,  and 
the  Board  may,  on  its  own  motion,  refer 
any  case  to  an  examiner  for  a  hearing  on 
an  issue  of  fact.  If  a  hearing  is  ordered, 
the  Board  will  specify  the  issues  upon 
which  the  hearing  is  to  be  held  and  the 
hearing  will  be  held  In  accordance  with 
§S  4.430  to  4.439.  and  the  general  rules 
in  Subpart  B  of  this  part. 
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Hearings  Procedures 
hearings  procedures;  general 
§  4.420  Applicability  of  general  rules. 

TG  the  extent  they  are  not  inconsistent 
frith  these  special  rules,  the  general  rules 
of  the  OfBce  of  Hearings  and  Appeals  in 
Subpart  B  of  this  part  are  also  applicable 
to  hearings  procedures. 

§  4.421  Definitions. 

As  used  in  this  subpart: 

(a)  “Secretary”  means  the  Secretary 
of  the  Interior  or  his  authorized 
representatives. 

(b)  “Director”  means  the  Director  of 
the  Bureau  of  Land  Management,  the 
Associate  Director  or  an  Assistant 
Director. 

(c)  “Bureau”  means  Bureau  of  Land 
Management. 

(d)  “Board”  means  the  Board  of  Land 
Ai^eals  in  the  Office  of  Hearings  and 
Areals,  Office  of  the  Secretary.  The 
terms  “office”  or  “officer”  as  used  in  this 
siipart  include  “Board”  where  the  con¬ 
text  requires. 

(e)  “Examiner”  means  a  hearing  ex¬ 
aminer  in  the  Office  of  Hearings  and  Ap¬ 
peals.  Office  of  the  Secretary,  appointed 
under  section  3105  of  title  5  of  the  United 
States  Code. 

§  4.422  Documents. 

(a)  Grace  period  for  filing.  Whenever 
a  document  is  required  under  this  sub¬ 
part  to  be  filed  within  a  certain  time  and 
it  is  not  received  in  the  proper  office 
during  that  time,  the  delay  in  filing  will 
be  waived  if  the  document  is  filed  not 
Uter  than  10  days  after  it  was  required 
to  be  filed  and  it  is  determined  that  the 
document  was  transmitted  or  probably 
transmitted  to  the  office  in  which  the 
filing  is  required  before  the  end  of  the 
period  in  which  it  was  required  to  be 
filed.  Determinations  under  this  para¬ 
graph  shall  be  made  by  the  officer  before 
whom  is  pending  the  appeal  or  contest 
in  coimection  with  which  the  document 
is  required  to  be  filed.  This  paragraph 
has  no  application  to  Subpart  1853  of 
Chapter  H  of  this  Title  43  of  the  Code  of 
Federal  Regulations  except  !  1853.7(c) 
and  does  not  apply  to  requests  for  post¬ 
ponement  of  hearings  imder  §§  4.452-1 
and  4.452-2. 

(b)  Transferees  and  encumbrancers. 
Transferees  and  encumbrancers  of  land, 
the  title  to  which  is  claimed  or  is  in  the 
process  of  acquisition  under  any  public 
land  law  shall,  upon  filing  notice  of  the 
transfer  or  encumbrance  in  the  proper 
land  office,  become  entitled  to  receive 
and  be  given  the  same  notice  of  any  con¬ 
test,  appeal,  or  other  proceeding  there¬ 
after  iffitiated  affecting  such  interest 
which  is  required  to  be  given  to  a  party 
to  the  proceeding.  Every  such  notice  of 
a  transfer  or  encumbrance  will  be  noted 
upon  the  records  of  the  land  office, 
^ereafter  such  transferee  or  encum¬ 
brancer  must  be  made  a  party  to  any 
proceedings  thereafter  initiated  adverse 
to  the  entry. 

(c)  Service  of  documents.  (1)  Wher¬ 
ever  the  regulations  in  this  subpart  re- 
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quire  that  a  copy  of  a  document  be 
served  upcm  a  person,  service  may  be 
made  by  delivering  the  copy  personally 
to  him  or  by  sending  the  document  by 
registered  or  certified  mail,  return  re¬ 
ceipt  requested,  to  his  address  of  record 
in  the  Bureau. 

(2)  In  any  case  service  may  be  proved 
by  an  acknowledgement  of  service  signed 
by  the  person  to  be  served.  Personal  serv¬ 
ice  may  be  proved  by  a  written  state¬ 
ment  of  the  person  who  made  such  serv¬ 
ice.  Service  by  registered  or  certified  mail 
may  be  proved  by  a  post-office  return 
receipt  showing  that  the  document  was 
delivered  at  the  person’s  record  address 
or  showing  that  the  dociunent  could  not 
be  delivered  to  such  person  at  his  record 
address  because  he  had  moved  therefrom 
without  leaving  a  forwarding  address  or 
because  delivery  was  refused  at  that  ad¬ 
dress  or  because  no  such  address  exists. 
Proof  of  service  of  a  copy  of  a  document 
should  be  filed  in  the  same  office  in  which 
the  document  is  filed. 

(3)  A  document  will  be  considered  to 
have  been  served  at  the  time  of  personal 
service,  of  delivery  of  a  registered  or 
certified  letter,  or  of  the  return  by  the 
post  office  of  an  imdelivered  registered 
or  certified  letter. 

(d)  Extensions  of  time.  The  Manager 
or  the  Examiner,  as  the  case  may  be,  may 
extend  the  time  for  filing  or  serving  any 
document  in  a  contest. 

§  4.423  Subpoena  power  and  witness 
provisions. 

The  examiner  is  authorized  to  issue 
subpoenas  directing  the  attendance  of 
witnesses  at  hearings  to  be  held  before 
him  or  at  the  taking  of  depositions  to  be 
held  before  himself  or  other  officers,  for 
the  purpose  of  taking  testimony  but  not 
for  discovery.  The  issuance  of  subpoenas, 
service,  attendance  fees,  and  similar 
matters  shall  be  governed  by  the  act  of 
January  31,  1903  (43  U.S.C.  102-106), 
and  28  U.S.C.  1821. 

HEARINGS  ON  APPEALS  INVOLVING  QUESTIONS 
OF  FACT 

§  4.430  Prehearing  conferences. 

(a)  The  examiner  may,  in  his  discre¬ 
tion,  on  his  own  motion  or  motion  of  one 
of  the  parties  or  of  the  Bureau  direct  the 
parties  or  their  representatives  to  appear 
at  a  specified  time  and  place  for  a  pre- 
hearing  conference  to  consider:  (1)  The 
possibility  of  obtaining  stipulations,  ad¬ 
missions  of  facts  and  agreements  to  the 
introduction  of  documents,  (2)  the 
limitation  of  the  number  of  expert  wit¬ 
nesses,  and  (3)  any  other  matters  which 
may  aid  in  the  disposition  of  the  pro¬ 
ceedings. 

(b)  The  examiner  shall  issue  an  order 
which  recites  the  action  taken -at  the 
conference  and  the  agreements  made  as 
to  any  of  the  matters  considered,  and 
which  limits  the  issues  for  hearing  to 
those  not  disposed  of  by  admissions  or 
agreements.  Such  order  shall  control  the 
subsequent  course  of  the  proceeding  be¬ 
fore  the  examiner  unless  modified  for 
good  cause,  by  subsequent  order. 
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§  4.431  Fixing  of  place  and  date  for 

hearing;  notice. 

The  examiner  shall  fix  a  place  and 
date  for  the  hearing  and  notify  all  parties 
and  the  Bureau. 

§  4.432  Postponements. 

(a)  Postponements  of  hearings  will 
not  be  allowed  upon  the  request  of  any 
party  or  the  Bureau  except  upon  a  show¬ 
ing  of  good  cause  and  proper  diligence. 

A  request  for  a  postponement  must  be 
served  upon  all  parties  to  the  proceeding 
and  filed  in  the  office  of  the  examiner  at 
least  10  days  prior  to  the  date  of  the 
hearing.  In  no  case  wiU  a  request  for 
postponement  served  or  filed  less  than 
10  days  in  advance  of  the  hearing  or 
made  at  the  hearing  be  granted  unless 
the  party  requesting  it  demonstrates  that 
an  extreme  emergency  occurred  which 
could  not  have  been  anticipated  and 
which  justifies  beyond  question  the 
granting  of  a  postponement.  In  any  such 
emergency,  if  times  does  not  permit  the 
filing  of  such  request  prior  to  the  hear¬ 
ing,  it  may  be  made  orally  at  the  hearing. 

(b)  The  request  for  a  postponement 
must  state  in  detail  the  reasons  why  a 
postponement  is  necessary.  If  a  request 
is  based  upon  the  absence  of  witnesses,  it 
must  state  what  the  substance  of  the 
testimony  of  the  absent  witnesses  would 
be.  No  postponement  will  be  granted  if 
the  adverse  party  or  parties  file  with  the 
examiner  within  5  days  after  the  service 
of  the  request  a  statement  admitting 
that  the  witnesses  on  account  of  whose 
absence  the  postponement  is  desired 
would,  if  present,  testify  as  stated  in  the 
request.  If  time  does  not  permit  the  filing 
of  such  statement  prior  to  the  hearing, 
it  may  be  made  orally  at  the  hearing. 

(c)  Only  one  postponement  will  be 
allowed  to  a  party  on  account  of  the 
absence  of  witnesses  unless  the  party 
requesting  a  further  postponement  shall 
at  the  time  apply  for  an  order  to  take 
the  testimony  of  the  alleged  absent  wit¬ 
ness  by  deposition. 

§  4.433  Authority  of  tlie  Examiner. 

The  examiner  is  vested  with  general 
authority  to  conduct  the  hearing  in  an 
orderly  and  judicial  manner,  including 
authority  to  subpoena  witnesses  and  to 
take  and  cause  depositions  to  be  taken 
for  the  purpose  of  taking  testimony  but 
not  for  discovery  in  accordance  with  the 
act  of  January  31,  .1903  (32  Stat.  790;  43 
U.S.C.  102-106),  to  administer  oaths,  to 
call  and  question  witnesses,  to  make  pro¬ 
posed  findings  of  fact  and  to  take  such 
other  actions  in  connection  with  the 
hearing  as  may  be  prescribed  by  the 
Board  in  referring  the  case  for  hearing. 
The  issuance  of  subpoenas,  the  attend¬ 
ance  of  witnesses,  and  the  taking  of 
depositions  shall  be  governed  by  8  4.423, 
and  §  4.26  of  the  general  rules  of  Subpart 
B  of  this  part. 

§  4.434  Conduct  of  hearing. 

So  far  as  not  inconsistent  with  the 
prehearing  order,  the  examiner  may  seek 
to  obtain  stipulations  as  to  material  facts. 
Unless  the  examiner  directs  otherwise. 
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the  appellant  will  present  his  evidence  on 
the  facts  at  issue  following  which  the 
other  parties  and  the  Bureau  of  Land 
Management  will  present  their  evidence 
on  such  issues. 

§  4.435  Evidence. 

(a)  All  oral  testimony  shall  be  imder 
oath  and  witnesses  shall  be  subject  to 
cross-examination.  The  examiner  may 
question  any  witnesses.  Documentary  evi¬ 
dence  may  be  received  if  pertinent  to 
any  issue.  The  examiner  will  summarily 
stop  examination  and  exclude  testimony 
which  Is  obviously  irrelevant  and  im¬ 
material. 

(b)  Objections  to  evidence  will  be 
ruled  upon  by  the  examiner.  Such  rulings 
will  be  considered,  but  need  not  be  sep- 
•arately  nded  upon,  by  the  Board  in 
connection  with  its  decision.  Where  a 
ruling  of  an  examiner  sustains  an  ob¬ 
jection  to  the  admission  of  evidence,  the 
party  affected  may  insert  in  the  record, 
as  a  tender  of  proof,  a  summary  written 
statement  of  ^e  substance  of  the  ex¬ 
cluded  evidence  and  the  objecting  party 
may  then  make  an  offer  of  proof  in  re¬ 
buttal. 

§  4.436  Reporter's  fees. 

Reporter’s  fees  shall  be  borne  by  the 
Bureau. 

§  4.437  Copies  of  transcript. 

Each  party  shall  pay  for  any  copies 
of  the  transcript  obtained  by  him.  Un¬ 
less  a  summary  of  the  evidence  is  stipu¬ 
lated  to,  the  Government  will  file  the 
original  copy  of  the  transcript  with  the 
case  record. 

§  4.438  Summary  of  evidence. 

Hie  parties  and  the  Bureau  may,  with 
the  cons^t  of  the  examiner,  agree  that 
a  summary  of  the  evidence  approved  by 
the  examiner  may  be  filed  in  the  case  in 
lieu  of  a  transcript.  In  such  case  the 
examiner  will  prepare  the  summary  or 
have  it  prepared  and  upon  agreement 
of  the  parties  make  it  a  part  of  the  case 
record. 

§  4.439  Action  by  Examiner. 

Upon  completion  of  the  hearing  and 
the  incorporation  of  the  summary  or 
transcript  in  the  record,  the  examiner 
will  send  the  record  and  proposed  find¬ 
ings  of  fact  on  the  issues  presented  at 
the  hearing  to  the  Board.  The  proposed 
findings  of  fact  will  not  be  served  upon 
the  parties;  however,  the  parties  and  the 
Bureau  may,  within  15  days  after  the 
completion  of  the  transcript  or  the  sum¬ 
mary  of  the  evidence,  file  with  the  Board 
such  briefs  or  statements  as  they  may 
wish  respecting  the  facts  developed  at 
the  hearing. 

CONTEST  AND  PROTEST  PROCEEDINGS 
§  4.450  Private  contests  and  protests. 

§  4.450-1  By  whom  private  contest  may 
be  initiate. 

Any  person  who  claims  title  to  or  an 
Interest  in  land  adverse  to  any  other  per¬ 
son  claiming  title  to  or  an  Interest  in 
such  land  or  who  seeks  to  acquire  a  pref¬ 
erence  right  pursuant  to  the  act  of  May 


14,  1880,  as  amended  (43  UB.C.  185), 
or  the  act  of  March  3,  1891  (43  UB.C. 
329),  may  initiate  proceedings  to  have 
the  claim  of  title  or  interest  adverse 
to  his  claim  invalidated  for  any  reason 
not  shown  by  the  records  of  the  Bureau 
of  Land  Management.  Such  a  proceeding 
wUl  constitute  a  private  contest  and  will 
be  governed  by  the  regulations  herein. 

§  4.450—2  Protests. 

Where  the  elements  of  a  contest  are 
not  present,  any  objection  raised  by  any 
person  to  any  action  proposed  to  be 
taken  in  any  proceeding  before  the  Bu¬ 
reau  will  be  deemed  to  be  a  protest  and 
such  action  thereon  will  be  taken  as  is 
deemed  to  be  appropriate  in  the  cir¬ 
cumstances. 

§  4.450—3  Initiation  of  contest. 

Any  person  desiring  to  initiate  a  pri¬ 
vate  contest  must  file  a  complaint  in  the 
proper  land  office  (see  §  1821.2-1  of 
Chapter  n  of  this  Title  43  of  the  Code 
of  Federal  Regulations) .  The  contestant 
must  serve  a  copy  of  the  complaint  on 
the  contestee  not  later  than  30  days  after 
filing  the  c(xnplaint  and  must  file  proof 
of  such  service,  as  required  by  §  4.422(c), 
in  the  office  where  the  complaint  was 
filed  within  30  days  after  service. 

§  4.450—4  Complaints. 

(a)  Contents  of  complaint.  The  com¬ 
plaint  shall  contain  the  following  infor¬ 
mation,  under  oath: 

(1)  The  name  and  address  of  each 
party  interested: 

(2)  A  legal  description  of  the  land 
involved; 

(3)  A  reference,  so  far  as  known  to  the 
contestant,  to  any  proceedings  pending 
for  the  acquisition  of  title  to,  or  an  inter¬ 
est,  in  such  land; 

(4)  A  statement  in  clear  and  concise 
language  of  the  facts  constituting  the 
grounds  of  contest; 

(5)  A  statement  of  the  law  under  which 
contestant  claims  or  intends  to  acquire 
title  to.  or  an  interest  in,  the  land  and  of 
the  facts  showing  that  he  is  qualified  to 
do  so; 

(6)  A  stat^ent  that  the  proceeding 
is  not  collusive  or  speculative  but  is  in¬ 
stituted  and  will  be  diligently  pursued  in 
good  faith; 

(7)  A  request  that  the  contestant  be 
allowed  to  prove  his  allegations  and  that 
the  adverse  interest  be  invalidated; 

(8)  The  office  in  which  the  complaint 
is  filed  and  the  address  to  which  papers 
shall  be  sent  for  service  on  the  contest¬ 
ant;  and 

(9)  A  notice  that  unless  the  contestee 
files  an  answer  to  the  complaint  in  such 
office  within  30  days  after  service  of  the 
notice,  the  allegations  of  the  complaint 
will  be  taken  as  confessed. 

(b)  Amendment  of  complaint.  Except 
insofar  as  the  Manager.  Examiner,  Di¬ 
rector,  Board  or  Secretary  may  raise  is¬ 
sues  in  connection  with  deciding  a  con¬ 
test,  issues  not  raised  in  a  complaint  may 
not  be  raised  later  by  the  cont^tant  iin- 
less  the  examiner  permits  the  complaint 
to  be  amended  after  due  notice  to  the 
other  parties  and  an  opportimity  to 
object. 


(c)  Corroboration  required.  All  alle¬ 
gations  of  fact  in  the  complaint  which 
are  not  matters  of  official  record  or  capa¬ 
ble  of  being  judicially  noticed  and  which, 
if  proved,  would  invalidate  the  adverse 
interest  must  be  corroborated  under  oath 
by  the  statement  of  witnesses.  Each  such 
allegation  of  fact  must  be  corroborated 
by  the  statement  of  at  least  one  witness 
having  personal  knowledge  of  the  alleged 
fact  and  such  fact  must  be  set  forth  in 
the  statement.  All  statements  by  wit¬ 
nesses  shall  be  attached  to  the  complaint. 

(d)  Filing  fee.  Each  complaint  must 
be  accompanied  by  a  filing  fee  of  $10  and 
a  deposit  of  $20  toward  reporter’s  fees. 
Any  complaint  which  is  not  accompanied 
by  the  required  fee  and  deposit  will  not 
be  accepted  for  filing. 

(e)  Waiver  of  issttes.  Any  issue  not 
raised  by  a  private  contestant  in  accord¬ 
ance  with  the  provisions  of  paragnq)h 

(b)  of  this  section,  which  was  known  to 
him,  or  could  have  been  known  to  him 
by  the  exercise  of  reasonable  diiigpnce 
shall  be  deemed  to  have  been  waived  by 
him,  and  he  shall  thereafter  be  forever 
barred  from  raising  such  issue. 

§  4.450—5  Service. 

The  complaint  must  be  served  upmi 
every  contestee.  If  the  contestee  is  of  rec¬ 
ord  in  the  land  office,  service  may  be 
made  and  proved  as  provided  in  §  4.422 

(c)  .  If  the  person  to  be  served  is  not  of 
record  in  the  land  office,  proof  of  ser^ 
may  be  shown  by  a  written  statement 
of  the  person  who  made  personal  service, 
by  post  office  return  receipt  showing  per¬ 
sonal  delivery,  or  by  an  acknowledgment 
of  service.  In  certain  circumstances,  serv¬ 
ice  may  be  made  by  publication  as  pro¬ 
vided  in  paragraph  (b)(1)  of  this  sec¬ 
tion.  When  the  contest  is  against  the 
heirs  of  a  deceased  entrsrman,  the  notice 
shall  be  served  on  each  heir.  If  the  person 
to  be  personally  served  is  an  infant  or  a 
person  who  has  been  legally  adjudged 
of  unsoimd  mind,  service  of  notice  shall 
be  made  by  delivering  a  copy  of  the  no¬ 
tice  to  the  legal  guardian  or  committee, 
if  there  be  one,  of  such  infant  or  person 
of  unsound  mind;  if  there  be  none,  then 
by  delivering  a  copy  of  the  notice  to  the 
person  having  the  infant  or  person  of  un¬ 
sound  mind  In  charge. 

(a)  Summary  dismissal:  waiver  of  de¬ 
fect  in  service.  If  a  complaint  when  filed 
does  not  meet  all  the  requirements  of 
S  4.450-4  (a)  and  (c) ,  or  if  the  complaint 
is  not  served  upon  each  contestee  as  re¬ 
quired  by  this  section,  the  complaint  will 
be  summarily  dismissed  by  the  manager 
and  no  answer  need  be  filed.  However, 
where  prior  to  the  summary  dismissal 
of  a  complaint  a  contestee  answers  with¬ 
out  questioning  the  service  or  proof  of 
service  of  the  complaint,  any  defect  in 
service  will  be  deemed  waived  as  to  such 
answering  contestee. 

(b)  Service  by  publication — (1)  When 
service  may  be  made  by  publication. 
When  the  contestant  has  made  diligent 
search  and  inquiry  to  locate  the  contes¬ 
tee,  and  cannot  locate  him,  the  contest¬ 
ant  may  pioceed  with  service  by  publi(»- 
tlon  after  first  filing  with  the  Manager  an 
affidavit  which  shall; 
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(1)  suite  that  the  contestee  could  not 
be  located  after  diligent  search  and 
inquiry  made  within  15  days  prior  to  the 
filing  of  the  affidavit; 

(ii)  Be  corroborated  by  the  affidavits 
of  two  persons  who  live  in  the  vicinity 
of  the  land  which  state  that  they  have  no 
knowledge  of  the  contestee’s  whereabouts 
or  which  give  his  last  known  address; 

(iii)  State  the  last  known  address  of 
the  contestee;  and 

(iv)  State  in  detail  the  efforts  and 
Inquiries  made  to  locate  the  party  sought 
to  be  served. 

(2)  Contents  of  published  notice.  The 
published  notice  must  give  the  names  of 
the  parties  to  the  contest,  legal  descrip¬ 
tion  of  the  land  involved,  the  substance 
of  the  charges  contained  in  the  com¬ 
plaint,  the  office  in  which  the  contest  is 
pending,  and  a  statement  that  upon 
failure  to  file  an  answer  in  such  office 
within  30  days  after,  the  completion  of 
publication  of  such  notice,  the  allega¬ 
tions  of  the  complaint  will  be  taken  as 
confessed.  The  published  notice  shall  also 
contain  a  statement  of  the  dates  of 
publication. 

(3)  Publication,  mailing  and  posting 
of  notice,  (i)  Notice  by  publication  shall 
be  made  by  publishing  notice  at  least 
once  a  week  for  5  successive  weeks  in 
some  newspaper  of  general  circulation  in 
the  county  in  which  the  land  in  contest 
lies. 

(ii)  Within  15  days  after  the  first 
pubUcation  of  a  notice,  the  contestant 
shall  send  a  copy  of  the  notice  and  the 
complaint  by  registered  or  certified  mail, 
return  receipt  requested,  to  the  contestee 
at  his  last  known  address  and  also  to  the 
contestee  in  care  of  the  post  office  nearest 
the  land.  The  return  receipts  shall  be 
filed  in  the  office  in  which  the  contest  is 
pending. 

(iii)  A  copy  of  the  notice  as  published 
shall  be  posted  in  the  office  where  the 
contest  is  pending  and  also  in  a  con¬ 
spicuous  place  upon  the  land  involved. 
Such  postings  shall  be  made  within  15 
days  after  the  first  publication  of  the 
notice. 

(c)  Proof  of  service.  (1)  Proof  of  pub¬ 
lication  of  the  notice  shall  be  made  by 
filing  in  the  office  where  the  contest  is 
pending  a  copy  of  the  notice  as  published 
and  the  affidavit  of  the  publisher  or  fore¬ 
man  of  the  newspaper  publishing  the 
same  showing  the  publication  of  the 
notice  in  accordance  with  paragraph 
(b)(3)  of  this  section. 

(2)  Proof  of  posting  of  the  notice  shall 
be  by  affidavit  of  the  person  who  posted 
the  notice  on  the  land  and  by  the  certifi¬ 
cate  of  the  Manager  or  the  Director  of 
the  Bureau  of  Land  Management  as  to 
posting  in  his  office. 

(3)  Proof  of  the  mailing  of  notice  shall 
be  by  affidavit  of  the  person  who  mailed 
the  notice  to  which  shall  be  attached  the 
return  receipt. 

§  4.450-6  Answer  to  complaint. 

Within  30  days  after  service  of  the 
complaint  or  after  the  last  publication 
of  the  notice,  the  contestee  must  file  in 
the  office  where  the  contest  is  pending 
an  answer  specifically  meeting  and  re¬ 


sponding  to  the  allegations  of  the  com¬ 
plaint,  together  with  proof  of  service 
of  a  copy  of  the  answer  upon  a  contest¬ 
ant  as  provided  in  §  4.450-5 (b)  (3).  The 
answer  shall  contain  or  be  accompanied 
by  the  address  to  which  all  notices  or 
other  papers  shall  be  sent  for  service  up¬ 
on  contestee. 

§  4.450—7  Action  by  Manager. 

(a)  If  an  answer  Is  not  filed  as  re¬ 
quired,  the  allegations  of  the  complaint 
will  be  taken  as  admitted  by  the  con¬ 
testee  and  the  Manager  will  decide  the 
case  without  a  hearing. 

(b)  If  an  answer  is  filed  and  imless  all 
parties  waive  a  hearing,  the  Manager  will 
refer  the  case  to  an  examiner  upon  de¬ 
termining  that  the  elements  of  a  private 
contest  appear  to  have  been  established. 

§  4.450—8  Amendment  of  answer. 

At  the  hearing,  any  allegation  not 
denied  by  the  answer  will  be  considered 
admitted.  The  examiner  may  permit  the 
answer  to  be  amended  after  due  notice 
to  other  parties  and  an  opportunity  to 
object. 

§  4.451  Government  contests. 

§  4.451—1  How  initiated. 

The  Government  may  initiate  contests 
for  any  cause  affecting  the  legality  or 
validity  of  any  entry  or  settlement  or 
mining  claim. 

§  4.451—2  Proceedings  in  Government 
contests. 

The  proceedings  in  Government  con¬ 
tests  shall  be  governed  by  the  rules  relat¬ 
ing  to  proceedings  in  private  contests 
with  the  following  exceptions: 

(a)  No  corroboration  shall  be  required 
of  a  Government  complaint  and  the 
complaint  need  not  be  under  oath. 

(b)  A  Government  contest  complaint 
will  not  be  insufficient  and  subject  to  dis¬ 
missal  for  failure  to  name  all  parties 
interested,  or  for  failure  to  serve  every 
party  who  has  been  named. 

(c)  No  filing  fee  or  deposit  toward  re¬ 
porter’s  fee  shall  be  reqxfired  of  the  Gov¬ 
ernment. 

(d)  Any  action  required  of  the  con¬ 
testant  may  be  taken  by  any  authorized 
Government  employee. 

(e)  The  statements  required  by 
§  4.450-4(a)  (5)  and  (6)  need  not  be  in¬ 
cluded  in  the  complaint. 

(f )  No  posting  of  notice  of  publication 
on  the  land  in  issue  shall  be  required  of 
ttie  Government. 

(g)  Where  service  is  by  publication, 
the  affidavits  required  by  §  4.450-5(b)  (1) 
need  not  be  filed.  The  contestant  shall 
file  with  the  Manager  a  statement  of 
diligent  search  which  shall  state  that  the 
contestee  could  not  be  located  after  dili¬ 
gent  search  and  inquiry,  the  last  known 
address  of  the  contestee  and  the  detail 
of  efforts  and  inquiries  made  to  locate 
the  party  sought  to  be  served.  The  dili¬ 
gent  search  shall  be  ccxicluded  not  more 
than  15  days  prior  to  the  filing  of  the 
statement. 

(h)  In  lieu  of  the  requirements  of 
i  4.450-5(b)  (3)  (ii)  the  contestant  shall, 
as  part  of  the  diligent  search  before  the 


publication  or  within  15  days  after  the 
first  publication  send  a  copy  of  the  com¬ 
plaint  by  certified  mail,  return  receipt 
requested,  to  the  contestee  at  the  last 
address  of  record.  The  return  receipts 
shall  be  filed  in  the  office  in  which  the 
contest  is  pending. 

(i)  The  affidavit  required  by 
§  4.450-5 (c)  (3)  need  not  be  filed. 

(j)  The  provisions  of  paragraph  (e) 
of  §  4.450-4 (e)  shall  be  inapplicable. 

§  4.452  Proceedings  before  the  exam¬ 
iner. 

§  4.452—1  Prehearing  conferences. 

(a)  The  Examiner  may  in  his  discre¬ 
tion,  on  his  own  motion  or  on  motion  of 
one  of  the  parties,  or  of  the  Bureau, 
direct  the  parties  or  their  representa¬ 
tives  to  appear  at  a  specified  time  and 
place  for  a  prehearing  conference  to  con¬ 
sider:  (1)  The  simplification  of  the  is¬ 
sues,  (2)  the  necessity  of  amendments  to 
the  pleadings,  (3)  the  possibility  of  ob¬ 
taining  stipulations,  admissions  of  facts 
and  agreements  to  the  introduction  of 
documents,  (4)  the  limitation  of  the 
number  of  expert  witnesses,  and  (5)  such 
other  matters  as  may  aid  in  the  disposi¬ 
tion  of  the  proceedings. 

(b)  The  Examiner  shall  make  an  order 
which  recites  the  action  taken  at  the 
conference,  the  amendments  allowed  to 
the  pleadings,  and  the  agreements  made 
as  to  any  of  the  matters  considered,  and 
which  limits  the  issues  for  hearing  to 
those  not  disposed  of  by  admission  or 
agreements.  Such  order  shall  control  the 
subsequent  course  of  the  proceedings  be¬ 
fore  the  Examiner  unless  modified  for 
good  cause,  by  subsequent  order. 

§  4.452—2  Notice  of  hearing. 

The  examiner  shall  fix  a  place  and 
date  for  the  hearing  and  notify  all  par¬ 
ties  and  the  Bureau  at  least  30  days  in 
advance  of  the  date  set,  unless  the  par¬ 
ties  and  the  Bureau  request  or  consent 
to  an  earlier  date.  The  notice  shall  in¬ 
clude  ( a)  the  time,  place,  and  nature  of 
the  hearing,  (b)  the  legal  authority  and 
jurisdiction  under  which  the  hearing  is 
to  be  held,  and  (c)  the  matters  of  fact 
and  law  asserted. 

§  4.452—3  Postponements. 

(a)  Postponements  of  hearings  will  not 
be  allowed  upon  the  request  of  any  party 
or  the  Bureau  except  upon  a  showing  of 
good  cause  and  proper  diligence.  A  re¬ 
quest  for  a  ix>stponement  must  be  served 
upon  all  parties  to  the  proceeding  and 
filed  in  the  office  of  the  Examiner  at 
least  10  days  prior  to  the  date  of  the 
hearing.  In  no  case  will  a  request  for 
postponement  served  or  filed  less  than 
10  days  in  advapce  of  the  hearing  or 
made  at  the  hearing  be  granted  unless 
the  party  requesting  it  demonstrates  that 
an  extreme  emergency  occurred  which 
could  not  have  been  anticipated  and 
which  justifies  beyond  question  the 
granting  of  a  postponement.  In  any  such 
emergency,  if  time  does  not  permit  the 
filing  of  such  request  prior  to  the  hear¬ 
ing,  it  may  be  made  orally  at  the  hearing. 

(b)  The  request  for  a  postponement 
must  state  in  detail  the  reasons  why  a 
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postponement  is  necessary.  If  a  request 
is  based  upon  the  absence  of  witnesses, 
it  must  state  what  the  substance  of  the 
testimony  of  the  absent  witnesses  would 
be.  No  postponement  will  be  granted  if 
the  adverse  party  or  parties  file  with  the 
Examiner  within  5  days  after  the  serv¬ 
ice  of  the  request  a  statement  admitting 
that  the  witnesses  on  accoimt  of  whose 
absence  the  postponement  is  desired 
would,  if  present,  testify  as  stated  in 
the  request.  If  time  does  not  permit 
the  filing  of  such  statement  prior  to  the 
hearing,  it  may  be  made  orally  at  the 
hearing. 

(c)  Only  one  postponement  will  be 
allowed  to  a  party  on  account  of  the 
absence  of  witnesses  unless  the  party 
requesting  a  further  postponement  shall 
at  the  time  ai^ly  for  an  order  to  take 
the  testimony  of  the  alleged  absent  wit¬ 
ness  by  dQ?osition. 

§  4.452—4  Authority  of  Examiner. 

The  Examiner  is  vested  witii  general 
authority  to  conduct  the  hearing  in  an 
orderly  and  judicial  manner,  including 
authority  to  subpoena  witnesses  and  to 
take  and  cause  depositions  to  be  taken 
for  the  purpose  of  taking  testimony  but 
not  for  discovery  in  accordance  with 
the  act  of  January  31,  1903  (43  UJS.C. 
102-106),  to  administer  oaths,  to  call 
and  question  witnesses,  and  to  make  a 
decision.  The  issuance  of  subpoenas,  the 
attendance  of  witnesses  and  the  taking 
of  depositions  shall  be  governed  by 
{S  4.423  and  4.26  of  the  general  rules  in 
Subpart  B  of  this  part. 

§  4.452—5  Cmiduct  of  hearing. 

So  far  as  not  inconsistent  with  a  pre- 
hearing  order,  the  Examiner  may  seek 
to  obtain  stipi^tions  as  to  material  facts 
and  the  issues  involved  and  may  state 
any  other  issues  on  which  he  may  wish 
to  have  evidence  presented.  He  may  ex¬ 
clude  irrelevant  issues.  The  contestant 
will  then  present  his  case  following 
which  the  other  parties  (and  in  private 
contests  the  Bureau,  if  it  intervenes) 
will  present  their  cases. 

§  4.452—6  Evidence. 

(a)  All  oral  testimony  shall  be  imder 
oath  and  witnesses  shall  be  sid>ject  to 
cross-examinaticm.  The  Elxaminer  may 
question  any  witness.  Documentary  evi¬ 
dence  may  be  received  if  pertinent  to 
any  issue.  The  Examiner  will  summarily 
6t(v  examination  and  exclude  testimony 
which  is  obviously  irrelevant  and 
immaterial. 

(b)  Objections  to  evidence  will  be 
ruled  upon  by  the  Examiner.  Such  rul¬ 
ings  will  be  considered,  but  need  not 
be  separately  ruled  upon,  by  the  Board 
in  connection  with  its  decision.  Where 
a  ruling  of  an  Examiner  sustains  an 
objection  to  the  admission  of  evidence, 
the  party  affected  may  insert  in  the 
record,  as  a  tender  of  proof,  a  summary 
written  statement  of  the  substance  of 
the  excluded  evidence,  and  the  object¬ 
ing  party  may  then  make  an  offer  of 
proof  in  rebuttal. 


§  4.452—7  Reporter’s  fees. 

(a)  The  Government  agency  initiat¬ 
ing  the  proceedings  will  pay  all  report¬ 
ing  fees  in  hearings  in  Government  con¬ 
test  proceedings,  in  hearings  under  the 
Surface  Resomces  Act  of  1955,  as 
amended,  in  hearings  imder  the  Multiple 
Mineral  Development  Act  of  1954,  as 
amended,  where  the  United  States  is  a 
party,  and  in  hearings  under  the  Min¬ 
ing  Claims  Rights  Restoration  Act  of 
1955,  regardless  of  which  party  is  ulti¬ 
mately  successful. 

(b)  In  the  case  of  a  private  contest, 
each  party  will  be  required  to  pay  the 
reporter’s  fees  covering  the  party’s  direct 
evidence  and  cross-examination  of  wit¬ 
nesses,  except  that  if  the  ultimate  de¬ 
cision  is  adverse  to  the  contestant,  he 
must  in  addition  pay  all  the  reporter’s 
fees  otherwise  payable  by  the  contestee. 

(c)  Each  party  to  a  private  contest 
shall  be  required  by  the  Examiner  to 
make  reasonable  deposits  for  reporter’s 
fees  from  time  to  time  in  advance  of  tak¬ 
ing  testimony.  Such  deposits  shall,  be 
sufficient  to  cover  all  reporter’s  fees  for 
which  the  party  may  ultimately  be  liable 
under  paragraph  (b)  of  this  section.  Any 
part  of  a  deposit  not  used  will  be  re¬ 
turned  to  the  depositor  upon  the  final 
determination  of  the  case  except  that 
deposits  which  are  required  to  be  made 
when  a  complaint  is  filed  will  not  be  re¬ 
turned  if  the  party  making  the  deposit 
does  not  appear  at  the  hearing,  but  will 
be  used  to  pay  the  reporter’s  fee.  Re¬ 
porter’s  fees  will  be  at  the  rates  estab¬ 
lished  for  the  local  courts,  or.  if  the 
reporting  is  done  pursuant  to  a  contract, 
at  rates  established  by  the  contract. 

§  4.452—8  Findings  and  conclusions;  de¬ 
rision  by  examiner;  submission  to 
Board  for  decision. 

(a)  At  the  conclusion  of  the  testimony 
the  parties  at  the  hearing  shall  be  given 
a  reasonable  time  by  the  Examiner,  con¬ 
sidering  the  number  and  complexity  of 
the  issues  and  the  amount  of  testimony, 
to  submit  to  the  Examiner  proposed 
findings  of  fact  and  conclusions  of  law 
and  reasons  in  support  thereof  or  to  stip¬ 
ulate  to  a  waiver  of  such  findings  and 
conclusions. 

(b)  As  promptly  as  possible  after  the 
time  allowed  for  presenting  proposed 
findings  and  conclusions,  the  Examiner 
shall  make  findings  of  fact  and  con¬ 
clusions  of  law  (unless  waiver  has  been 
stipulated),  giving  the  reasons  therefor, 
upon  all  the  material  issues  of  fact,  law. 
or  discretion  presented  on  the  record. 
*1710  Examiner  may  adopt  the  findings  of 
fact  and  conclusions  of  law  proposed  by 
one  or  more  of  the  parties  if  they  are 
correct.  He  must  rule  upon  each  proposed 
finding  and  conclusion  submitted  by  the 
parties  and  such  ruling  shall  be  shown 
in  the  record.  The  Examiner  will  render 
a  written  decision  in  the  case  which  shall 
become  a  part  of  the  record  and  shall 
Include  a  statement  of  his  findings  and 
conclusions,  as  well  as  the  reasons  or 
basis  therefor,  and  his  rulings  upon  the 
findings  and  conclusions  proposed  by  the 


parties  if  such  rulings  do  not  appear  else¬ 
where  in  the  record.  A  copy  of  the  de¬ 
cision  will  be  served  upon  all  parties  to 
the  case. 

(c)  The  Board  may  require,  in  any 
designated  case,  that  the  Examiner  mav^ 
only  a  recommended  decision  and  that 
the  decision  and  the  record  be  submitted 
to  the  Board  for  consideration.  The  rec¬ 
ommended  decision  shall  meet  all  the 
requirements  for  a  decision  set  forth  in 
paragraph  (b)  of  this  section.  The  Board 
shall  then  make  the  initial  decision  in 
the  case.  ’This  decision  shall  include  such 
additional  findings  and  conclusions  as 
do  not  appear  in  the  recommended  de¬ 
cision  and  the  record  shall  include  such 
rulings  on  proposed  findings  and  con¬ 
clusions  submitted  by  the  parties  as  have 
not  bein  made  by  the  Examiner. 

§  4.452—9  Appeal  to  Board. 

Any  party,  including  the  Government, 
adversely  affected  by  the  decision  of  the 
Examiner  may  appeal  to  the  Board  as 
provided  in  S  4.410,  and  the  general  rules 
in  Subpart  B  of  this  part.  No  further 
hearing  will  be  allowed  in  connection 
with  the  appeal  to  the  Board  but  the 
Board,  after  considering  the  evidence, 
may  remand  any  case  for  further  hearing 
if  it  considers  such  action  necessary  to 
develop  the  facts. 

GRAZING  PROCEEDINGS  (INSIDE  GRAZING 
DISTRICTS) 

§  4.470  Erou  reference. 

For  special  procedural  rules  applicable 
to  hearings,  sqipeals  and  protests  in 
Grazing  Proceedings  (Inside  Grazing 
Districts),  see  Subpart  1853  of  Chapter 
n  of  this  Title  43  of  the  Code  of  Federal 
Regulations.  Subpart  A  of  this  part  and 
all  of  the  general  rules  in  Subpart  B  of 
this  part  not  inconsistent  with  the  special 
procedural  rules  in  Subpart  1853  of 
Chapter  n  are  also  applicable  to  hear¬ 
ings,  appeals  and  protests  in  Grazing 
Proceedings  (Inside  Grazing  Districts) . 

Subpart  F — Special  Rules  Applicable 
to  Mine  Health  and  Safety  Hearings 
and  Appeals 

Aothoritt:  The  provisions  ol  this  Sub¬ 
part  P  Issued  pursuant  to  sec.  608,  Public  Law 
91-173;  83  Stat.  803;  and  sec.  9,  Public  Law 
89-877,  80  Stat.  777;  30  UB.C.  I  728. 

[Cross  reference:  Bee  Subpart  A  for  the 
authority.  Jurisdiction  and  membership  of 
the  Board  of  Mine  Operations  Appeals  within 
the  Office  of  Hearings  and  Appeals.  For  gen¬ 
eral  rules  applicable  to  proceedings  before 
the  Board  of  Mine  Operations  Appeals  as 
well  as  the  other  Appeals  Boards  of  the  Office 
of  Hearings  and  Aiq>eals,  see  Subpart  B.] 

Mine  Health  and  Safety  Hearings  anb 
Appeals 

§  4.500  JuriMliction. 

(a)  ’The  Board  of  Mine  Operations  Ap¬ 
peals,  under  the  direction  of  a  Board 
Chairman,  is  authorized  to  exercise, 
pursuant  to  regulations  published  in  the 
Federal  Register,  the  authority  of  the 
Secretary  imder  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969  pertain¬ 
ing  to: 
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(1)  Applications  for  review  of  with¬ 
drawal  orders;  notices  fixing  a  time  for 
abatement  of  violations  of  mandatory 
health  or  safety  standards;  discharge  or 
acts  of  discrimination  for  invoking  rights 

I  under  the  Act,  and  entitlement  of  miners 

to  compensation; 

(2)  Assessment  of  civil  penalties  for 
violation  of  mandatory  health  or  safety 
standards  or  other  provisions  of  the  Act; 

(3)  Applications  for  temporary  relief 
in  appropriate  cases; 

(4)  Petitions  for  modification  of  man¬ 
datory  safety  standards; 

(5)  Appeals  from  orders  and  decisions 
of  hearing  examiners;  and 

(6)  All  other  appeals  and  review  pro¬ 
cedures  cognizable  by  the  Secretary 
under  the  Act. 

(b)  The  Board  is  authorized  to  exer¬ 
cise,  piusuant  to  regulaticns  published  in 
the  Federal  Register,  the  authority  of 
the  Secretary  imder  the  Federal  Metal 
and  Nonmetallic  Mine  Safety  Act  of  1966 
to  review  withdrawal  orders. 

(c)  In  the  exercise  of  the  foregoing 
functions  the  Board  is  authorized  to 
cause  investigations  to  be  made,  order 
hearings,  and  issue  orders  and  notices 
as  deemed  appropriate  to  secure  the  just 
and  prompt  determination  of  all  proceed¬ 
ings.  Decisions  of  the  Board  on  all  mat¬ 
ters  within  its  Jurisdiction  shall  be  final 
for  the  Department. 

Procedures  Under  Federal  Coal  Mine 
Health  and  Safety  Act  or  1969 

§4.505  Cross  reference. 

For  regulations  applicable  to  proce¬ 
dures  under  the  Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  see  Part 
301  of  Title  30  of  the  Code  of  Federal 
Regulations. 

Procedures  Under  Federal  Metal  and 
Nonmetallic  Mine  Safety  Act  of  1966 
general 

§  4.650  Construction  of  rules. 

These  rules  shall  be  construed  to  secure 
the  just,  prompt,  and  inexpensive  deter¬ 
mination  of  all  proceedings  consistent 
with  adequate  consideration  of  the  issues 
involved. 

§  4.651  DeAnitions. 

As  used  in  these  rules  pertaining  to 
Procedures  under  Federal  Metal  and 
NonmetaUic  Mine  Safety  Act  of  1966; 

(a)  The  term  “Act”  means  the  Federal 
Metal  and  Nonmetallic  Mine  Safety  Act, 
Public  Law  89-577. 

(b)  The  terms  “Secretary,”  “opera¬ 
tor,”  and  “mine”  have  the  meanings  set 
forth  in  section  2  of  the  Act. 

(c)  The  term  “imminent  danger” 
means  the  existence  of  any  condition  or 
practice  in  a  mine  which  could  reason¬ 
ably  expected  to  cause  death  or  serious 
physical  harm  before  such  condition  can 
he  abated. 

(d)  The  term  “mandatory  safety 

standard”  means  the  mandatory  health 
♦K  standards  promulgated  by 

jne  ^retary  pursuant  to  section  6  of 
the  Act. 

“issuing  ofBce”  means 
tnat  district  or  subdistrict  office  of  the 


Bureau  of  Mines  which  has  issued  the 
order  and  the  initial  inspection  report. 

(f)  The  term  “order”  means  an  order 
issued  under  subsection  (a)  or  (b)  of 
section  8  which  requires  an  operator  of 
a  mine  or  his  agent  to  immediately  cause 
all  persons  except  those  referred  to  in 
subsections  8(a)  (1),  (2),  and  (3)  to  be 
withdrawn  and  to  be  prohibited  from  en¬ 
tering  the  area  of  the  mine  through 
which  an  imminent  danger  or  an  un¬ 
abated  violation  of  a  mandatory  health 
or  safety  standard  exists. 

(g)  The  term  “initial  inspection  re¬ 
port”  means  the  report  of  a  single  in¬ 
spector  issued  pursuant  to  section  8  of 
the  Act. 

(h)  The  term  “review  inspectors’  re¬ 
port”  means  the  report  of  a  team  of  three 
(3)  inspectors  designated  by  the  Secre¬ 
tary  pursuant  to  section  9  of  the  Act. 

(i)  The  term  “Board”  means  the 
Board  of  Mine  Operations  Appeals  within 
the  Office  of  Hearings  and  Appeals, 
Depwirtment  of  the  Interior, 

§  4.652  Public  information. 

As  a  matter  of  public  information,  a 
copy  of  the  order,  the  initial  inspection 
report,  the  application  to  review,  and 
the  reviewing  inspectors’  report  shall  be 
kept  available  at  the  issuing  office  of  the 
Bureau  of  Mines  for  inspection  by 
interested  persons. 

§  4.653  DisqualiAcation. 

An  inspector  shall  withdraw  from  a 
ca'>e  if  he  deems  himself  disqualified  be¬ 
cause  of  conflict  of  interest.  If  prior  to 
the  review  inspection  there  is  filed  in 
good  faith  an  affidavit  of  personal  bias 
or  disqualification  of  an  inspector  with 
substantiating  facts  and  the  inspector 
does  not  withdraw,  the  Board  shall 
determine  the  matter  of  disqualification. 

APPLICATION  FOR  REVIEW  OF  ORDERS 

§  4.660  Who  may  Ale. 

The  mine  operator  of  the  affected  mine 
shall  have  right  to  review  and  appeal 
an  order  issued  pursuant  to  the  Act. 

§  4.661  Filing. 

The  application  for  review  with  five 
(5)  copies  shall  be  filed  at  the  issuing 
office  of  the  Bureau  of  Mines. 

§  4.662  Form  of  application. 

The  application  for  review  shall  be 
in  writing  and  shall  contain  a  short  and 
plain  statement  of  the  facts  and  grounds 
upon  which  it  is  based.  The  application 
may  recite:  That  the  imminent  danger  as 
set  out  in  such  order  did  not  occur  or 
does  not  exist  at  the  time  of  the  filing 
of  such  application;  that  violation  of 
mandatory  safety  standard,  as  set  out  in 
such  order,  has  not  occurred;  that  such 
violation  has  been  totally  or  partially 
abated;  that  the  period  of  time  within 
which  the  order  was  based  was  not  rea¬ 
sonable  or  that  the  area  of  the  mine 
described  in  such  order  is  not  so  affected 
at  the  time  of  the  filing  of  such  applica¬ 
tion  or  such  other  grounds  as  the  appli¬ 
cant  deems  to  present. 


§  4.663  Reviewing  inspectors'  report. 

(a)  Upon  receipt  by  the  issuing  office 
of  the  Bureau  of  Mines  of  an  application 
to  review  an  order,  three  (3)  duly  quali¬ 
fied  inspectors,  none  of  whom  shall  have 
made  the  order  or  initial  inspection  re¬ 
port,  shall  be  appointed  to  make  a  special 
inspection  of  the  affected  mine  and  report 
to  the  Board  thereon.  Notification  of 
appointment  of  reviewing  inspectors  is  to 
be  made  to  the  Board  and  the  operator 
of  the  affected  mine. 

(b)  The  reviewing  inspectors  may,  in 
their  discretion,  hear  and  receive  reports 
from  the  mine  operator  and  the  miners 
or  their  representatives,  and  include  a 
summary  and  evaluation  of  these  in  the 
overall  inspection  report. 

(c)  As  soon  as  practicable  but  no  later 
than  five  (5)  working  days  after  the  re¬ 
ceipt  of  the  application  to  review  an 
order,  the  reviewing  inspectors’  report 
shall  be  completed  and  forwarded  to  the 
issuing  office.  Upon  receipt  of  the  review¬ 
ing  inspectors’  report  the  issuing  office 
shall  immediately  forward  to  the  Board 
the  original  and  two  (2)  copies  of:  (1) 
'The  reviewing  inspectors’  report;  (2) 
the  application  for  review;  (3)  the  order 
and  the  initial  inspecti(m  report.  A  copy 
of  the  reviewing  inspectors’  report  shall 
be  served  on  the  party  seeking  review. 

§  4.664  Contents  of  the  reviewing  inspec¬ 
tors’  report. 

(a)  The  reviewing  inspectors’  report 
shall  review  the  findings  of  the  initial 
inspection  report  and  the  objections 
raised  in  the  application  for  review  and 
present  in  detail  the  findings  of  the  in¬ 
spectors  as  to:  (1)  The  existence  of  an 
imminent  danger  or  of  a  violation  of  a 
mandatory  safety  standard  at  the  time 
of  the  order;  (2)  the  extent  the  imminent 
danger  or  Eolation  of  a  ssdety  stand¬ 
ard  continues  unabated;  (3)  the  exact 
area  of  the  mine  affected;  (4)  in  the  case 
of  a  violation  of  a  mandatory  safety 
standard  the  reasonableness  of  time 
given  to  abate  the  violation  and  a  rec¬ 
ommendation  as  to  whether  and  for  what 
period  an  extension  of  time  should  be 
granted  and  the  reasons  therefor. 

§  4.665  Brief  or  written  argument. 

(a)  Within  five  (5)  days  after  service 
of  the  reviewing  inspectors’  report,  ap¬ 
plicant  may  file  a  brief  or  written  argu¬ 
ment  or  a  notice  of  intention  to  file  brief 
or  written  argument  and  request  for  ex¬ 
tension  of  time  to  file — ^not  to  exceed 
ten  (10)  days.  When  a  party  who  filed  a 
notice  of  intention  to  file  a  brief  or  writ¬ 
ten  argument  fails  to  file  a  timely  brief 
or  argument  the  Board  may  proceed  to 
dispose  of  the  appeal  pursuant  to  §  4.666. 

(b)  Applicant’s  brief  or  written  argu¬ 
ment  shall  set  forth  in  detail  the  objec¬ 
tions  presented  in  his  application,  the 
reasons  therefor  and  the  relief  requested. 
The  brief  may  contain  tests,  reports, 
evaluations  and  other  matter  which  ap¬ 
plicant  deems  pertinent. 

(c)  Three  (3)  copies  of  each  brief  shall 
be  filed  with  the  Board.  Copies  of  briefs 
shall  be  legibly  tyi>ewritten,  printed  or 
duplicated. 
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§  4.666  Failure  lo  present  written  argu¬ 
ment. 

If  a  brief  or  other  written  argtunent  is 
not  received  within  the  prescribed  period, 
or  the  expiration  of  any  authorized  ex¬ 
tension,  the  Board  shall  decide  the  ap¬ 
peal  on  the  basis  of  the  record  before  It. 

Subpart  G — Special  Rules  Applicable 
to  Other  Appeals  and  Hearings 

Authokitt:  The  prorlslons  of  this  Subpart 
G  Issued  also  under  5  U.S.C.  sec.  801. 

§  4.700  Who  may  appeal. 

Any  party  aggrieved  by  an  adjudi¬ 
catory  action  or  decision  of  a  Depart¬ 
mental  ofDcial  relating  to  rights  or 
privileges  based  upon  law  in  any  case  or 
proceeding  in  which  Departmental  regu¬ 
lations  allow  a  right  of  appeal  to  the 
head  of  the  Department  from  such  ac¬ 
tion  or  decision,  should  direct  this  appeal 
to  the  Director,  Office  of  Hearings  and 
Appeals,  if  the  case  is  not  one  which  lies 
within  the  appellate  review  jurisdiction 
of  an  established  Appeals  Board  and  is 
not  excepted  from  the  review  authority 
ddegated  to  the  Director.  No  appeal 
will  lie  when  the  action  of  the  Depart¬ 
mental  official  was  based  solely  upon  ad¬ 
ministrative  or  discretionary  authority  of 
such  official. 

§  4.701  Notice  of  appeal. 

The  appellant  shall  file  a  written  notice 
of  app^,  signed  by  him  or  by  his  at¬ 
torney  or  other  qualified  representative, 
in  the  Office  of  the  Director,  within  30 
days  from  the  date  of  mailing  of  the  de¬ 
cision  from  which  the  appeal  is  taken. 
The  notice  shall  contain  an  identification 
of  the  action  or  decision  appealed  from 
and  give  a  concise  but  complete  state¬ 
ment  of  the  facts  relied  upon  and  the 
relief  sought.  The  appellant  shall  mail  a 
copy  of  the  notice  of  appeal,  any  accom¬ 
panying  statement  of  reasons  therefor, 
and  any  written  arguments  or  briefs,  to 
each  party  to  the  proceedings  or  whose 
lights  are  involved  in  the  case,  and  to 
the  Departmental  official  whose  action 
or  decision  is  being  appealed.  The  notice 
of  appeal  ihall  contain  a  certificate  set¬ 
ting  forth  the  names  of  the  parties 
served,  their  addresses,  and  the  dates  of 
mailing. 

g  4.702  Transmittal  of  appeal  file. 

Within  10  days  after  receipt  of  a  copy 
of  the  notice  of  appeal,  the  D^artmental 
(^cial  whose  action  or  decision  is  being 
appealed  shall  transmit  to  the  Office  of 
the  Director  the  entire  official  file  in  the 
matter,  including  all  records,  documents, 
transcripts  of  testimony,  and  other  in¬ 
formation  compiled  during  the  proceed¬ 
ings  leading  to  the  decision  being 
appealed. 

g  4.703  Pleadings. 

If  the  parties  wish  to  file  briefs,  they 
must  comply  with  the  following  require¬ 
ments:  Appellant  shall  have  30  days  from 
the  date  of  filing  of  this  notice  of  appeal 
within  which  to  file  an  <H>ening  brief, 
and  the  opposing  parties  shall  have  30 
days  from  the  date  of  receipt  of  appel- 
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lant’s  brief  in  which  to  file  an  answering 
brief.  Additional  or  rebuttal  briefs  may 
be  filed  upon  permission  first  obtained 
from  the  Director  or  the  Ad  Hoc  Appeals 
Board  iqipolnted  by  him  to  consider  and 
decide  the  particular  appeal.  Copies  of 
all  briefs  shall  be  served  upon  all  other 
parties  or  their  attorneys  of  record  or 
other  qualified  representatives,  and  a 
certificate  to  that  effect  shall  be  filed 
with  said  brief. 

§  4.704  Decisions  on  appeals. 

The  Director,  or  an  Ad  Hoc  Appeals 
Board  appointed  by  the  Director  to  con¬ 
sider  and  decide  the  particular  appeal, 
will  review  the  record  and  take  such  ac¬ 
tion  as  the  circumstances  call  for.  The 
Director  or  the  Ad  Hoc  Appeals  Board 
may  direct  a  hearing  on  the  entire  mat¬ 
ter  or  specified  portions  thereof,  may  de¬ 
cide  the  appeal  forthwith  upon  the  rec¬ 
ord  already  made,  or  may  make  other 
disposition  of  the  case.  Upon  request  and 
for  good  cause  shown,  the  Director  or  an 
Ad  Hoc  Appeals  Board  may  grant  an 
opportunity  for  oral  argument.  Any  hear¬ 
ing  on  such  appeals  shall  be  conducted 
before  a  hearing  examiner  of  the  Office 
of  Hearings  and  Appeals  and  shall  be 
governed  insofar  as  practicable  by  the 
regulations  applicable  to  other  hearings 
before  such  examiners. 

2.  In  S  13.6,  the  references  to  the  Sec¬ 
retary  of  the  Interior  or  his  designee  and 
to  the  Secretary  of  the  Interior  are 
changed  to  read  Director,  Office  of  Hear¬ 
ings  and  Appeals,  and  the  regulation  is 
otherwise  amended  to  note  the  appli¬ 
cability  of  the  general  rules  of  the  Office 
of  Hearings  and  Appeals  in  Subpart  B 
of  Part  4  of  this  title,  and  of  the  special 
procedural  regulations  set  forth  in  Sub- 
psu^  Q  of  Part  4  of  this  title,  to  appeals 
filed  under  that  regulation.  As  amended, 

S  13.6  reads  as  follows: 

§  13.6  Appeals. 

When  the  head  of  an  Interior  bureau 
or  office  has  designated  a  representative 
to  act  for  him  imder  these  regulations, 
he  shall  provide  for  the  review  of  any 
matter  in  dispute  between  such  repre¬ 
sentatives  and  the  State  licensing  agency. 
In  the  event  that  they  fail  to  reach  agree¬ 
ment  concerning  the  granting  of  a  per¬ 
mit  for  the  vending  stand,  the  modifica¬ 
tion  or  revocation  of  a  permit,  the  suit¬ 
ability  of  the  stand  location,  the  assign- 
moit  of  vending  proceeds,  the  methods 
of  operation  of  the  stand,  or  other  terms 
of  the  permit  (including  articles  which 
may  be  sold)  the  State  licensing  agency 
shall  have  the  right  of  appeal  to  the  Di¬ 
rector,  Office  of  Hearings  and  Appeals. 
Such  appeals  shall  be  made  in  writing 
and  shall  be  filed  in  the  Office  of  the 
Director  (address:  Director,  Office  of 
Hearings  and  Appeals,  4015  Wilson 
Boulevard,  Arlington,  VA  22203)  within 
15  days  from  the  date  of  notice  of  the 
decision  fitm  which  the  appeal  is  taken. 
Such  appeals  shall  comply  otherwise 
with  the  general  rules  of  the  Office  of 
Hearings  and  Appeals  in  Subpart  B  of 
Part  4  of  this  title  and  with  the  special 
regulations  set  forth  in  Subpart  G  of 


Part  4  of  this  title  apidicable  to  proceed¬ 
ings  in  {q}peals  cases  which  do  not  lie 
within  the  impellate  jurisdiction  of  m 
established  Appeals  Board  of  the 
of  Hearings  and  Appeals.  Upon  appeti, 
full  investigation  shall  be  undertaken.  A 
full  report  shall  be  obtained  from  the 
Interior  representative  from  whose  de¬ 
cision  the  appeal  is  being  taken.  Ibe 
State  licensing  agency  shall  be  given 
opportunity  to  present  information.  The 
Department  of  Health,  Education,  and 
Welfare  shall  be  available  for  general 
advice  on  program  activities  and  objec¬ 
tives.  A  final  decision  of  the  Director, 
Office  of  Hearings  and  Appeals,  or  of  an 
Ad  Hoc  Appeals  Board  appointed  by  him 
to  consider  the  appeal  and  to  issue  de¬ 
cision  thereon,  shall  be  rendered  within 
ninety  days  of  the  filing  of  the  appeal. 
Notification  of  the  decision  on  appeal  and 
the  action  taken  thereon  shall  be  given  to 
the  State  licensing  agency  and  to  the 
Department  of  Health,  Education,  and 
Welfare.  The  decision  of  the  Director, 
Office  of  Hearings  and  Appeals,  or  of  an 
Ad  Hoc  Appeals  Board  appointed  by  him, 
shall  be  final.  At  the  end  of  each  fiscal 
year  the  Office  of  the  Secretary  shall  re¬ 
port  to  the  Department  of  Health, 
cation,  and  Welfare  the  total  nxmiber  of 
applications  for  vending  stand  locaUooi 
received  from  State  licensing  agmdes, 
the  number  accepted,  the  number  denied, 
and  the  number  still  pending. 

3.  Section  21.8  is  amended  to  read  as 
follows: 

§  21.8  Appeals. 

Any  determination  made  pursuant  to 
any  of  the  provisions  of  this  part  may  be 
appealed  to  the  Director,  Office  of  Hear¬ 
ings  and  Appeals,  in  accordance  with  the 
general  rules  set  forth  in  Subpart  B  of 
Part  4  of  this  title  and  the  special  pro- 
cediu^l  rules  in  Subpart  G  of  Part  4  of 
this  title,  applicable  to  proceedings  in 
appeals  cases  which  do  not  lie  within  the 
appellate  jurisdiction  of  an  established 
Appeals  B^rd  of  the  Office  of  Hearings 
and  Appeals. 

4.  In  §  23.12,  the  reference  in  para¬ 
graph  (a)  to  Office  of  the  Secretary  Is 
changed  to  Office  of  Hearings  and 
Appeals,  the  reference  in  paragraph  (b) 
to  Part  1840  is  changed  to  Part  4,  and 
the  reference  in  paragraph  (d)  to  S  1843i 
and  Part  1850  is  changed  to  Part  4.  As 
amended,  paragraphs  (a),  (b),  and  (d) 
of  §  23.12  read  as  follows: 

§  23.12  Appeals. 

(a)  A  person  adversely  affected  by  a 
decision  or  order  of  a  district  manager  cs 
of  a  mining  supervisor  made  pursuant  to 
the  provisions  of  this  part  ^mll  have  a 
right  of  appeal  to  the  Board  of  Land 
Appeals,  Office  of  Hearings  and  Appeals, 
whenever  the  decision  appealed  from  was 
rendered  by  a  district  manager,  or  to  the 
Director  of  the  Geological  Survey  if  the 
decision  or  order  appealed  from  was  ren¬ 
dered  by  a  mining  supervisor,  and  the 
further  right  to  appeal  to  the  Secretary  of 
the  Interior  from  an  adverse  decisiem  of 
the  Director  of  the  Geol<«ical  Survey  un- 
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less  such  decision  was  approved  by  the 
Secretary  prior  to  promulgation. 

(b)  Appeals  to  the  Board  of  Land 
App^  shall  be  made  pursuant  to  Part 
4  of  this  title.  Appeals  to  the  Director  of 
the  Geological  Survey  and  appeals  from 
his  decisions  to  the  Secretary  of  the  In¬ 
terior  shall  be  made  in  the  manner  pro¬ 
vided  in  30  CPR  221.66. 

«  •  •  •  • 

(d)  Hearings  to  present  evidence  on 
an  issue  of  fact  before  a  hearing  exam¬ 
iner  may  be  ordered  by  the  Board  of 
Land  Appeals  or  the  Director  of  the  Geo¬ 
logical  Survey,  as  the  case  may  be,  in 
accordance  with  the  procedure  set  forth 
in  Part  4  of  this  title. 

[FR  Doc.71-5138  Piled  4-14-71:8:45  am] 


Chapter  I — Bureau  of  Reclamation, 
Department  of  the  Interior 

PART  230— RECLAMATION  OF  ARID 

LANDS  BY  THE  UNITED  STATES 

Hearings  and  Appeals  Procedures 

The  purpose  of  these  amendments  is 
to  note  the  applicability  of  the  Depart¬ 
ment  Hearings  and  Appeals  Procedures 
in  43  CFR  Part  4  to  appeals  taken  under 
these  regulations. 

1.  The  table  of  contents  to  the  regula¬ 
tions  under  the  center  heading  Appeals 
from  Actions  of  Project  Officials  in 
Charge  is  amended  to  read  as  follows: 


Sec. 

230.115 

230.116 

230.117 

230.118 


Applicable  regulations. 

Where  appeals  may  be  taken. 

When  appeals  may  be  taken. 

Facts  to  be  shown  in  appeal;  action 
by  project  official  in  charge. 

230.119  Service  of  notice. 

2.  Of  the  regulations  presently  con¬ 
tained  under  the  center  heading  Appeals 
from  Actions  of  Project  Official  in 
Charge,  §§230.115  through  230.119  are 
amended  and  §  230.120  is  deleted,  to  con¬ 
form  with  the  revised  appellate  structure 
in  the  Department  handling  such  appeals 
cases.  As  amended,  §§  230.115  through 
230.119  read  as  follows: 


tention  of  the  project  official  in  charge 
by  the  party  affected.  If  the  said  officicd 
in  charge  decides  to  deny  the  request 
or  application,  he  will  serve  upon  the 
party  aggrieved,  personally  or  by  certi¬ 
fied  or  registered  mail,  notice  of  his  de¬ 
cision.  The  notice  will  state  the  facts, 
the  reason  for  denying  the  relief  asked, 
and  also  that  the  party  aggrieved  may 
appeal  to  the  Director,  Office  of  Hearings 
and  Appeals,  within  30  days  after  re¬ 
ceipt  of  the  notice  by  filing  with  the 
official  in  charge,  addressed  to  the  Direc¬ 
tor,  Office  of  Hearings  and  Appeals,  such 
appeal. 

§  230.118  Facts  to  be  shown  in  appeal; 
action  by  project  official  in  charge. 

The  appeal  may  Cw^nsist  of  a  written 
statement  addressed  to  the  Director,  Of¬ 
fice  of  Hearings  and  Appeals,  setting  out 
clearly  and  definitely  the  grotmd  of  com¬ 
plaint.  The  project  official  in  charge  will 
note  thereon  the  date  of  its  receipt  in 
his  office  and  promptly  forward  the  same, 
with  full  report,  to  the  Director,  Office  of 
Hearings  and  Appeals,  through  the  ap¬ 
propriate  regional  director  and  the  Com¬ 
missioner,  Bureau  of  Reclamation,  who 
will  attach  any  recommendations  they 
care  to  make.  A  copy  of  any  recommen¬ 
dations  made  by  such  officials  must  be 
served  on  the  appellant  or  his  duly  au¬ 
thorized  representative. 

§  230.119  ‘  Service  of  notice. 

In  case  of  service  of  notice  of  decision 
by  certified  or  registered  mail,  such  no¬ 
tice  will  be  mailed  to  the  last  known 
post  office  address  as  shown  in  the  rec¬ 
ord,  and  evidence  of  service  will  consist 
of  the  certified  or  registry  return  card 
on  which  such  letter  was  delivered,  or. 
in  case  of  inability  of  postal  authorities 
to  make  delivery,  of  the  returned  un¬ 
claimed  letter.  When  service  is  personal, 
the  party  making  the  service  will  make 
written  statement  to  that  fact,  stating 
time  and  place  of  service,  or  secure  writ¬ 
ten  acknowledgement  of  the  person 
served,  and  file  the  same  with  the  project 
official  in  charge. 

Because  these  amendments  involve 
rules  of  agency  organization,  procedure 
and  practice,  the  prior  notice,  hearing, 
and  effective  date  provisions  of  Chapter 


Chapter  II — Bureau  of  Land  Manage¬ 
ment,  Department  of  the  Interior 

SUBCHAFTER  A— GENERAL  MANAGEMENT 
(1000) 

PART  1840— APPEALS  PROCEDURES 
PART  1 850— HEARINGS  PROCEDURES 

SUBCHAPTER  0 — RANGE  MANAGEMENT  (4000) 

PART  4120— GRAZING  ADMINISTRA¬ 
TION  (OUTSIDE  GRAZING  DISTRICTS 
AND  EXCLUSIVE  OF  ALASKA);  GEN¬ 
ERAL 

PART  4130— GRAZING  ADMINISTRA¬ 
TION  (ALASKA) 


§230.115  Applirable  regulations. 

The  rules  contained  in  §§  230.116 
tl^ugh  230.119  govern  the  procedure 
with  respect  to  appeals  from  actions  of 
project  officials  in  charge.  To  the  extent 
they  are  not  inconsistent  with  these 
special  rules,  the  general  rules  of  the 
Office  of  Hearings  and  Appeals  in  Sub- 
P«rt  B  of  Part  4  of  this  title,  and  the 
special  procedural  regulations  contained 
in  Siffipart  Q  of  Part  4  of  this  title,  relat¬ 
ing  to  other  appeals  and  hearings  are  5 — Administrative  Procedure,  of  title  5 


^Iso  applicable  to  proceedings  on  such 
appeals. 

§  230.116  ^here  appeals  may  be  taken. 

Appeal  may  be  taken  from  the  action 
01  the  project  official  in  charge  to  the 
Director,  Office  of  Hearings  and  Appeals. 

§  230.117  When  appeals  may  be  taken. 

All  cases  of  error  or  applications  for 
relief  should  be  promptly  called  to  the  at- 


of  the  United  States  Code  (5  U.S.C.  sec. 
553)  are  not  applicable. 

These  amendments  shall  become  ef¬ 
fective  upon  the  date  of  publication  in 
the  Federal  Register  (4-15-71). 

Dated:  April  7,  1971. 

Rogers  C.  B.  Morton, 
Secretary  of  the  Interior, 

[PR  Doc.71-5139  Piled  4-14-71:8:45  am] 


PART  5490— ACTS  SPECIFIC  TO 
ALASKA 

PART  551 0— FREE  USE  OF  TIMBER 

Hearings  and  Appeals  Procedures 

The  purpose  of  these  amendments  is 
to  note  the  applicability  of  the  Depart¬ 
ment  Hearings  and  Appeals  Procedures 
in  43  CFR  Part  4  to  appeals  taken  under 
these  regulations. 

1.  The  table  of  contents  and  the  regu¬ 
lations  contained  in  43  CFR  Part  1840 
are  deleted  and  the  following  cross  refer¬ 
ence  is  provided  to  Subpart  E  of  the  re¬ 
vised  Part  4  of  Title  43,  Code  of  Federal 
Regulations,  which  contains  regulations 
applicable  to  appeals  procedures  in  pub¬ 
lic  land  matters: 

§  1848.1  Cross  reference. 

For  special  procedural  rules  applicable 
to  appeals  from  decisions  of  Bureau  of 
Land  Management  officers,  within  the 
jurisdiction  of  the  Board  of  Land  Ap¬ 
peals,  Office  of  Hearings  and  Appeals, 
see  Subpart  E  of  Part  4  of  SubtiUe  A — 
Office  of  the  Secretary  of  the  Interior, 
of  this  Title  43  of  the  Code  of  Federal 
Regulations.  Subpart  A  of  Part  4  and 
all  of  the  general  rules  in  Subpart  B  of 
Part  4  not  inconsistent  with  the  special 
rules  in  Subpart  E  of  Part  4  are  also 
applicable  to  such  appeals  procedures. 

2.  The  table  of  contents  and  the  reg¬ 
ulations  contained  in  43  (TFR  Subparts 
1850,  1851,  and  1852  are  deleted  and  the 
following  cross  reference  is  provided  to 
Subpart  E  of  the  revised  Part  4  of  Title 
43.  Code  of  Federal  Regulations,  which 
contains  regulations  applicable  to  hear¬ 
ings  procedures  in  public  lands  matters: 

§  1850.1  Cross  reference. 

For  special  procedural  rules  applicable 
to  hearings  in  public  lands  cases,  includ¬ 
ing  both  Government  and  private  contest 
proceedings,  within  the  jurisdiction  of 
the  Board  of  Land  Appeals,  Office  of 
Hearings  and  Appeals,  see  Subpart  E  of 
Part  4  of  Subtitle  A — Office  of  the  Secre¬ 
tary  of  the  Interior,  of  this  Title  43  of  the 
Ccxle  of  Federal  Regulations.  Subpart  A 
of  Part  4  and  all  of  the  general  rules  in 
Subpart  B  of  Part  4  not  inconsistent 
with  the  special  rules  in  Subpart  E  of 
Part  4  are  also  applicable  to  such  hear¬ 
ings,  contest,  and  protest  procedures. 
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3.  In  S  1853.3,  the  reference  in  the  last 
sentence  of  paragraph  (a)  to  S  1850.0-7 
is  changed  to  read  §  4.423  in  Subpart  E 
of  Part  4,  this  title,  and  §  4.26  of  the 
general  rules  of  the  Office  of  Hearings 
and  Appeals  in  Subpsu-t  B  in  Part  4  of 
this  title.  As  amended,  the  last  sentence 
of  paragraph  (a)  reads  as  follows: 

§  1853.3  Authority  of  examiner. 

<a)  •  *  •  Subpoenas,  di^x)6itions, 
the  attendance  of  witnesses,  and  witness 
and  deposition  fees  shall  be  governed  by 
§  4.423  in  Subpart  E  of  Part  4  of  this 
title,  and  §  4.26  of  the  general  rules  61  the 
Office  of  Hearings  and  Appeals  in  Sub¬ 
part  B  in  Part  4  of  this  title,  to  the  ex¬ 
tent  such  regulations  are  applicable. 

•  •  •  •  • 

4.  In  the  second  sentence  of  para¬ 
graph  (b)  of  §  1853.3,  the  reference  to 
**i  1852.3-3”  is  changed  to  read  ”S  4.452-3 
tQ  Subpart  E  of  Part  4  of  this  title”. 


1 

I 

I 
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§  1853.4  [Amended] 

5.  In  $  1853.4,  the  refer^ice  to  ”S  1850.- 
0-6(e)”  is  changed  to  read  “S  4.422(c)  in 
Subpart  E  of  Part  4  of  this  title.” 
§4121.3-3  [Amended] 

6.  In  §  4121.3-3,  the  reference  in  the 
second  sentence  of  paragraph  (c)  to 
“Part  1840  of  this  chapter”  is  changed 
to  read  ‘‘Part  4  of  this  title.” 

§  4125.1-3  [Deleted] 

7.  Part  4120  is  amended  by  deleting 
{  4125.1-3. 

8.  Part  4130  is  amended  by  changing 
the  headings  to  §§  4131.5-2  and  4132.3 
to  read  as  follows: 

§  4131.5—2  Hearings. 

•  •  •  •  • 

§  4132.3  Protests. 

•  •  •  •  • 

§  5490.1-6  [Deleted] 

9.  Part  5490  is  amended  by  deleting 
$  5490.1-6. 


§5511.2-6  [Deleted] 

10.  Part  5510  is  amended  by  deleting 
§  5511.2-6. 

Because  these  amendments  involve 
rules  of  agency  organization,  procedure 
and  practice,  the  prior  notice,  hearing, 
and  effective  date  provisions  of  Chapter 
5 — Administrative  Procedure,  of  title  5 
of  the  United  States  Code  (5  U.S.C  sec. 
553)  are  not  applicable. 

These  amendments  shall  become  effec¬ 
tive  upon  the  date  of  publication  in  the 
Federal  Register  (4-15-71). 

Dated:  April  7,  1971. 

Rogers  C.  B.  Morton, 
Secretary  of  the  Interior. 
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